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SEC Adopts Rules Requiring Payment
Disclosures by Resource Extraction Issuers

September 6, 2012

On August 22, 2012, the Securities and Exchange Commission (“SEC”) adopted Rule 13g-1!
under the Securities and Exchange Act of 1934 (“Exchange Act”), implementing the extractive
issuer disclosure provisions of Section 1504 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank Act”), which added Section 13(q) to the Exchange Act
and directed the SEC to issue rules requiring that a resource extraction issuer disclose payments
to a foreign government or the U.S. federal government for the purpose of the commercial
development of oil, natural gas or minerals. Section 13(q) supports the federal government’s
commitment to international transparency promotion efforts relating to the commercial
development of oil, natural gas or minerals, such as the Extraction Industries Transparency
Initiative (“EIT1”).2

Rule 13g-1 requires resource extraction issuers to make annual disclosures on new Form SD3 of
payments made by the issuer, its subsidiaries, and entities under its control to a foreign
government or the U.S. federal government for the purpose of the commercial development of
oil, natural gas or minerals. Rule 13g-1 further requires that these disclosures provide
information about the type and total amount of such payments by project and by government
and that the information be presented in an interactive data format.

The final rule requires that the payment information be filed, rather than furnished, which
subjects issuers to liability under Section 18 of the Exchange Act for false or misleading
statements in the disclosure unless the issuer can establish that it acted in good faith and had no

! Final Rule: Disclosure of Payments by Resource Extraction Issues, Release No. 34-67717 (August 22,
2012), available at: http:/ /www.sec.gov/rules/final /2012 /34-67717.pdf.

2 The EITI is a voluntary coalition of oil, natural gas and mining companies, foreign governments,
investor groups and other international organizations dedicated to fostering and improving
transparency and accountability in countries rich in oil, natural gas and minerals through the
publication and verification of company payments and government revenues from oil, natural gas and
mining. The United States is among the countries that supports the EITI. Additional information about
the EITI is available at: http:/ /eiti.org/document/implementingtheeiti.

3 Form SD is a new disclosure form to be used for specialized disclosure not included within an issuer’s
periodic or current reports. In addition to resource extraction issuer payment disclosure, Form SD will
also be used to provide disclosure in connection with Rule 13p-1, adopted by the SEC on August 22,
2012, which requires certain issuers to disclose their use of conflict minerals that originated in the
Democratic Republic of the Congo (DRC) or an adjoining country. Rule 13p-1 implements Section 1502
of the Dodd-Frank Act. Additional information about Rule 13p-1 is available at:
http:/ /www.sec.gov /rules/final /2012 /34-67716.pdf.
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knowledge that the statement was false or misleading. Because Rule 13g-1 requires disclosure
on Form SD rather than in an annual report on Form 10-K, however, the disclosures will not be
subject to the officer certifications required under the Exchange Act. Resource extraction issuers
must comply with the new rule beginning with fiscal years ending after September 30, 2013.

ISSUERS THAT ARE SUBJECT TO THE DISCLOSURE REQUIREMENT

Rule 13g-1 applies to “resource extraction issuers,” which are companies (U.S., foreign or
government-owned) that are (i) engaged in the commercial development of oil, natural gas or
minerals and (ii) required to file an annual report with the SEC, regardless of the size of the
company or the extent of business operations constituting commercial development of oil,
natural gas or minerals. The final rule does not provide any exceptions or exemptions from the
disclosure requirements.*

INFORMATION THAT MUST BE DISCLOSED

Issuers subject to Rule 13g-1 must disclose payments, including payments in kind, to a foreign
government (including subnational governments) and the U.S. federal government that:

(i) are made to further the “commercial development of oil, natural gas, or minerals”
(defined to include exploration, extraction, processing, and export of oil, natural gas or
minerals, or the acquisition of a license for any such activity);

(ii) are “not de minimis” (defined as any payment, whether made as a single payment or a
series of related payments, that equals or exceeds $100,000); and

(iii) include the following specified types of payments>:

taxes;

royalties;

fees;

production entitlements;

dividends; and

payments for infrastructure improvements.
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Resource extraction issuers must include the following information about disclosed payments:
(i) type and total amount of payments made for each project;

4 For example, Rule 13g-1 does not provide an exemption for situations in which foreign law prohibits the
required disclosure, for situations when an issuer has a confidentiality provision in a relevant contract
or for commercially or competitively sensitive information. Additionally, a resource extraction issuer
may not satisfy the disclosure requirements under the rule by providing disclosure under other
transparency requirements, such as under home country laws.

5 Resource extraction issuers will be required to disclose only those payments that fall within the
specified list of payment types.

¢ The SEC chose to leave the term “project” undefined to give issuers flexibility in applying the term to
different business contexts. The final rule provides some guidance, suggesting that payments based
upon a contract document would be a “project.” Rule 13g-1 permits resource extraction issuers to
disclose payments at the corporate legal entity level if the payment is made for obligations levied on the
issuer at the entity level (e.g., corporate income taxes) rather than at the project level.
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ii) type and total amount of payments made to each government;

iii) total amounts of the payments, by category;

iv) currency used to make the payments;

v) financial period in which the payments were made;

vi) business segment of the resource extraction issuer that made the payments;

iv) the government that received the payments, and the country in which the government
is located; and

(v) the project of the resource extraction issuer to which the payments relate.
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Rule 13g-1 requires that the information included in Form SD be included in an exhibit and
electronically tagged using the XBRL format. The SEC is currently seeking public comment on
the draft Form SD taxonomy for disclosure of payments by resource extraction issuers.”

ANTI-EVASION PROVISION

Rule 13g-1 includes an anti-evasion provision that requires that an activity or payment be
disclosed if it is part of a plan or scheme to evade disclosure, even if such activity or payment is
formally characterized to fall outside of the scope of the Rule. Accordingly, resource extraction
issuers may not avoid disclosure by re-characterizing payments to fall outside of the specified
payment categories.

EFFECTIVE DATE

Resource extraction issuers will be required to file the disclosures required by Rule 13g-1
beginning with fiscal years ending after September 30, 2013. For the first report for a resource
extraction issuer whose fiscal year began before September 30, 2013, the issuer may provide a
partial year report for the period beginning October 1, 2013 through the end of its fiscal year.8

Rule 13g-1 requires resource extraction issuers to file Form SD on EDGAR no later than 150
days after the end of the issuer’s most recent fiscal year, which is later than the deadline for an
issuer’s Exchange Act annual report.

7 Additional information about the draft taxonomy is available at:
http:/ /www.sec.gov/info/edgar/edgartaxonomies_d.shtml

8 For example, a resource extraction issuer with a December 31, 2013 fiscal year end will be required to
file a report disclosing payments made from October 1, 2013 through December 31, 2013.
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For more information, please contact the following attorneys who, among others, practice in our

Energy, Oil & Gas Group:
Gary L. Sellers John C. Ericson
(212) 455-2695 (212) 455-3520
gsellers@stblaw.com jericson@stblaw.com
Marisa D. Stavenas Allison M. Wilson
(212) 455-2303 (212) 455-2423
mstavenas@stlaw.com awilson@stblaw.com
Andrew T. Calder Robert René Rabalais
(713) 821-5617 (713) 821-5610
acalder@stblaw.com rrabalais@stblaw.com

This memorandum is for general information purposes and should not be regarded as legal advice. Please
contact your relationship partner if we can be of assistance regarding these important developments. The
names and office locations of all of our partners, as well as our recent memoranda, can be obtained from
our website, www.simpsonthacher.com.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in

connection with the use of this publication.

Page4  SIMPSON THACHER & BARTLETT LLP



SIMPSON

THACHER Memorandum — September 6, 2012

UNITED STATES

New York

425 Lexington Avenue
New York, NY 10017
+1-212-455-2000

Houston

2 Houston Center
909 Fannin Street
Houston, TX 77010
+1-713-821-5650

Los Angeles

1999 Avenue of the Stars
Los Angeles, CA 90067
+1-310-407-7500

Palo Alto

2550 Hanover Street
Palo Alto, CA 94304
+1-650-251-5000

Washington, D.C.
1155 F Street, N.W.
Washington, D.C. 20004
+1-202-636-5500

EUROPE

London

CityPoint

One Ropemaker Street
London EC2Y 9HU
England
+44-(0)20-7275-6500

ASIA

Beijing

3919 China World Tower

1 Jian Guo Men Wai Avenue
Beijing 100004

China

+86-10-5965-2999

Hong Kong

ICBC Tower

3 Garden Road, Central
Hong Kong
+852-2514-7600

Tokyo

Ark Mori Building

12-32, Akasaka 1-Chome
Minato-Ku, Tokyo 107-6037
Japan

+81-3-5562-6200

SOUTH AMERICA

Sao Paulo

Av. Presidente Juscelino Kubitschek, 1455
S3o Paulo, SP 04543-011

Brazil

+55-11-3546-1000

www.simpsonthacher.com



