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January 28, 2014
The Internal Revenue Code of 1986, as amended (the “Code”), generally requires companies
filing periodic reports with the Securities and Exchange Commission pursuant to section 13 or
15(d) of the Securities Exchange Act of 1934 to disclose in such reports the imposition of certain
tax penalties. 1 Under Section 6707A(e) of the Code, such companies must disclose in their
periodic reports any penalties imposed for:
1. Failing to properly disclose a “listed transaction” to the Internal Revenue Service
(the “Service”). Listed transactions are generally transactions that are the same
as, or substantially similar to, certain tax-avoidance transactions officially
identified as such by the Department of the Treasury. 2
2. Underpayments of tax that are attributable to “listed transactions” or “reportable
transactions” with a tax avoidance purpose, where such transactions were not
properly disclosed to the Service.
Reportable transactions are certain
transactions officially identified by the Department of the Treasury as having a
potential for tax avoidance or evasion. 3
3. Underpayments of tax that are attributable to a “gross valuation misstatement”
on any federal tax return. A gross valuation misstatement may involve a
significant overstatement or, in certain situations, a significant understatement,
in the value of property or services rendered.
Each company subject to one of these penalties is required to disclose the penalty in Item 3
(Legal Proceedings) of its Form 10-K relating to the fiscal year in which it received a notice and
demand for payment of the penalty from the Service. 4 A company’s failure to make the
1

Companies that are required to be consolidated with other persons for purposes of these periodic
reporting requirements must also disclose such penalties.

2

See IRS Notice 2009-59, 2009-31 I.R.B. 170 (identifying listed transactions as of the date of this
memorandum).

3

Reportable transactions generally include listed transactions, transactions offered under the condition of
confidentiality to protect a tax advisor’s tax strategies, transactions in which a tax advisor has agreed to
fully or partially refund its fees if the intended tax consequences of the transaction are not sustained,
transactions where a taxpayer claims certain substantial tax losses, and certain other transactions of
interest identified by the Department of the Treasury. See Treasury Regulations Section 1.6011-4(b).

4

Among other things, the company must describe the nature of the penalty, disclose its amount, and
indicate whether it has been paid in full. In certain situations, such disclosure may be required on
forms other than Form 10-K. See Revenue Procedure 2007-25, 2007-1 C.B. 761.
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requisite penalty disclosure in its periodic filings could result in the imposition of an additional
penalty pursuant to Section 6707A(e) of the Code, and the imposition of such a penalty must
itself be reported in the company’s subsequent periodic filings. Consequently, public
companies should ensure that they promptly disclose in their Form 10-Ks any penalties under
Section 6707A(e) of the Code to which they are subject, as well as any penalties imposed on
them for previously omitting mandatory penalty disclosure from their filings.
*

*

*

If you have any questions or would like additional information, please do not hesitate to contact
Yafit Cohn at (212) 455-3815 or yafit.cohn@stblaw.com, or any other member of the Firm’s
Public Company Advisory Practice.

This memorandum is for general information purposes and should not be regarded as legal advice. Please
contact your relationship partner if we can be of assistance regarding these important developments. The
names and office locations of all of our partners, as well as our recent memoranda, can be obtained from
our website, www.simpsonthacher.com.
Treasury Department 230 Disclosure: To ensure compliance with requirements imposed by the Service,
we inform you that any tax advice contained in this memorandum was not intended or written to be used,
and cannot be used, for the purpose of avoiding tax-related penalties under federal, state or local tax law.
The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication.
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