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On June 24, 2015, Delaware enacted legislation that limits the Delaware Supreme Court’s 2014 decision in
ATP Tour, Inc. v. Deutscher Tennis Bund, which upheld the facial validity of a non-stock corporation’s bylaw
provisions that require litigation costs and fees to be shifted to the losing party.! The bill, which goes into
effect on August 1, 2015, will prohibit stock corporations from adopting certificate of incorporation or bylaw
provisions that hold shareholders liable for the corporation’s attorneys’ fees and costs in intra-corporate
litigation. Delaware’s legislation appears to settle the controversy generated by ATP Tour as to the scope of
the ruling’s applicability. Nonetheless, the new statute leaves some practical questions unanswered—in
particular, whether the limitation in the statute’s limitation of the ban to intra-corporate disputes would

allow stock corporations to adopt fee-shifting bylaws for federal securities cases.

Fee-Shifting Bylaws and ATP Tour

Under the “American Rule,” parties must pay their own attorneys’ fees and costs in a litigation unless a
statute, contract, or other equitable basis provides otherwise. Fee-shifting bylaws alter the “American Rule”
by requiring unsuccessful plaintiffs to pay for the corporation’s costs in defending the suit they brought.
Such bylaws were at issue in ATP Tour, in which two tennis federations joined ATP as members and “agreed
to be bound by ATP’s bylaws, as amended from time to time.”2 After they joined, the ATP board adopted a
fee-shifting bylaw provision, requiring the member federations to pay all of ATP’s defense expenses if they
did not “substantially achieve[], in substance and amount, the full remedy sought...” in a litigation against
ATP. The Delaware Supreme Court held that, assuming the company’s corporate charter does not prohibit a
fee-shifting bylaw, such a bylaw is facially valid under Delaware law. Moreover, the court reasoned that

since bylaws are contracts among a corporation’s shareholders, fee-shifting bylaws fall within the contractual

1 See ATP Tour, Inc. v. Deutscher Tennis Bund, 91 A.3d 554, 555 (Del. 2014).
2 ATP Tour, 91 A.3d at 556.
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exception to the “American rule,” provided that the bylaws were not enacted for an inequitable purpose.

The court’s decision sparked fervent debate over whether the case’s holding would apply equally to stock
corporations. Shortly after the issuance of the ATP Tour decision, the Corporate Law Section of the
Delaware State Bar Association received and approved a legislative proposal that would prohibit public
companies from adopting fee-shifting bylaws. The Delaware General Assembly ultimately proposed Senate

Bill 75, which passed and was then signed by Governor Bullock last month.

Delaware Senate Bill 75

Senate Bill 75 declares that the corporate certificates and bylaws of stock corporations “may not contain any
provision that would impose liability on a stockholder for the attorneys’ fees or expenses of the corporation
or any other party in connection with an internal corporate claim, as defined in [Section] 115 . . ..”3 Section
115, which Senate Bill 75 adds to the Delaware General Corporation Law, defines “internal corporate claims”
as “claims in the right of the corporation, (i) that are based upon a violation of a duty by a current or former
director or officer or stockholder in such capacity, or (ii) as to which this title confers jurisdiction upon the
Court of Chancery.” Accordingly, Senate Bill 75 does not invalidate fee-shifting provisions falling outside of
these two definitional categories The statute’s fee-shifting prohibition applies, for example, to derivatives
actions, merger class actions, and appraisal actions, but appears to exclude securities class actions, which do
not require a breach of fiduciary duty for successful claims and do not fall under the Chancery Court’s

jurisdiction.4

The statute does not prohibit fee-shifting provisions in contracts executed between stock corporations and
their shareholders.5 Additionally, Senate Bill 75 amends the Delaware General Corporation Law to exempt
non-stock corporations from the prohibition on fee-shifting bylaws for “internal corporate claims” in

accordance with ATP Tour.

Practical Implications

Senate Bill 75 essentially forecloses the availability of fee-shifting bylaws to publicly held corporations
incorporated in Delaware. While, on its face, the statute’s prohibition on fee-shifting bylaws does not seem
to apply to securities class actions, federal courts may rule the matter preempted by federal securities laws.
In addition, for a number of practical reasons, including the risk of overwhelmingly negative shareholder
reaction and negative proxy advisory firm recommendations, it is unlikely that corporate boards will adopt

fee-shifting bylaws for actions not explicitly covered by the new statute

3 Sen. 75, 148th Gen. Assemb., 1st Reg. Sess. (Del. 2015).

4 See John C. Coffee, Jr., Delaware Throws a Curveball, THE CLS BLUE SKY BLOG (Mar. 16, 2015).

5 See Thomson Reuters, Survey of Fee-Shifting Bylaws Suggests DGCL Amendments Won't End Debate, LEGAL
SOLUTIONS BLOG (June 5, 2015).
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http://legis.delaware.gov/LIS/lis148.nsf/vwLegislation/SB+78/$file/legis.html?open
http://clsbluesky.law.columbia.edu/2015/03/16/delaware-throws-a-curveball
http://blog.legalsolutions.thomsonreuters.com/practice-of-law/survey-of-fee-shifting-bylaws-suggests-dgcl-amendments-wont-end-debate
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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