Memorandum
SEC Chair White Alludes to SEC’s Continued Focus on Non-GAAP
Financial Measures
January 13, 2016

In a speech delivered last month at the American Institute of Certified Public Accountants (“AICPA”)
national conference about maintaining high-quality and reliable financial reporting, Securities and Exchange
Commission (“SEC”) Chair Mary Jo White suggested that the SEC will continue to scrutinize the use of
financial measures that do not conform with U.S. Generally Accepted Accounting Principles (“GAAP”). 1
Noting that non-GAAP financial measures “are used extensively and, in some instances, may be a source of
confusion,” Chair White stated that “[t]his area deserves close attention, both to make sure that [its] current
rules are being followed and to ask whether they are sufficiently robust in light of current market practices.”
She advised that finance and legal teams preparing financial reports, as well as audit committees, “should
carefully attend to the use of [non-GAAP] measures and consider questions such as:
• Why are you using the non-GAAP measure, and how does it provide investors with useful information?
• Are you giving non-GAAP measures no greater prominence than the GAAP measures, as required under
the rules?
• Are your explanations of how you are using the non-GAAP measures – and why they are useful for
investors – accurate and complete, drafted without boilerplate?
• Are there appropriate controls over the calculation of non-GAAP measures?”
Speaking more generally, Chair White also indicated that one of the SEC’s “ultimate tools to ensure highquality, reliable financial reporting is strong enforcement when the rules are not followed.” She stated that
since she became the SEC’s Chair in April 2013, “the staff has reinvigorated its investigative and enforcement
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efforts in this area,” doubling the number of issuer reporting and disclosure actions the SEC has brought
from 53 actions in fiscal year 2013 to 114 actions in fiscal year 2015.
In light of Chair White’s comments, issuers and their financial and legal advisors should ensure that, to the
extent they use non-GAAP financial measures, they are particularly careful in complying with the rules
relating to their use and are comfortable defending their position if questioned by the SEC. As Chair White
noted, audit committees should similarly ensure that they adequately oversee management’s use of nonGAAP measures.

If you have any questions or would like additional information, please do not hesitate to contact Yafit Cohn
at +1-212-455-3815 or yafit.cohn@stblaw.com, any other member of the Firm’s Public Company Advisory
Practice.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP

Memorandum – January 13, 2016

3

UNITED STATES

EUROPE

SOUTH AMERICA

New York
425 Lexington Avenue
New York, NY 10017
+1-212-455-2000

London
CityPoint
One Ropemaker Street
London EC2Y 9HU
England
+44-(0)20-7275-6500

São Paulo
Av. Presidente Juscelino
Kubitschek, 1455
São Paulo, SP 04543-011
Brazil
+55-11-3546-1000

Houston
600 Travis Street, Suite 5400
Houston, TX 77002
+1-713-821-5650
Los Angeles
1999 Avenue of the Stars
Los Angeles, CA 90067
+1-310-407-7500
Palo Alto
2475 Hanover Street
Palo Alto, CA 94304
+1-650-251-5000
Washington, D.C.
900 G Street, NW
Washington, D.C. 20001
+1-202-636-5500

ASIA
Beijing
3901 China World Tower
1 Jian Guo Men Wai Avenue
Beijing 100004
China
+86-10-5965-2999
Hong Kong
ICBC Tower
3 Garden Road, Central
Hong Kong
+852-2514-7600
Seoul
25th Floor, West Tower
Mirae Asset Center 1
26 Eulji-ro 5-Gil, Jung-Gu
Seoul 100-210
Korea
+82-2-6030-3800
Tokyo
Ark Hills Sengokuyama Mori Tower
9-10, Roppongi 1-Chome
Minato-Ku, Tokyo 106-0032
Japan
+81-3-5562-6200

Simpson Thacher & Bartlett LLP

