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On February 19, 2015, Institutional Shareholder Services Inc. (“ISS”) released its much awaited policy on 

proxy access proposals.1  Moving away from its previous case-by-case approach in evaluating these proposals, 

ISS’s new policy provides that it will generally recommend a vote in favor of management and shareholder 

proxy access proposals with the following features: 

• A maximum ownership threshold of three percent of the voting power; 

• A maximum duration requirement of three years of continuous ownership for each member of the 

nominating group; 

• “[M]inimal or no limits on the number of shareholders permitted to form a nominating group”; and 

• A cap on shareholder nominees generally set at 25% of the board. 

ISS noted that it will also “[r]eview for reasonableness any other restrictions on the right of proxy access” 

and will “[g]enerally recommend a vote against proposals that are more restrictive than these guidelines.”   

In addition, ISS will apply its governance failures policy to “generally recommend a vote against one or more 

directors (individual directors, certain committee members, or the entire board based on case-specific facts 

and circumstances)” where the company has excluded a properly submitted proxy access shareholder 

                                                        
1 See Institutional Shareholder Services Inc., “2015 Benchmark U.S. Proxy Voting Policies: Frequently Asked 
Questions on Selected Topics” (Feb. 19, 2015).  For background on proxy access shareholder proposals and 
related developments this proxy season, see Simpson Thacher & Bartlett LLP, “SEC Allows Exclusion of 
Proxy Access Shareholder Proposal Due to Conflict with Management Proposal” (Dec. 8, 2014); Simpson 
Thacher & Bartlett LLP, “SEC Reconsiders No-Action Relief Granted to Whole Foods, Declines to Take 
Position on Conflicting Proposals” (Jan. 22, 2015); Simpson Thacher & Bartlett LLP, “Proxy Access Update: 
Whole Foods Delays Annual Meeting, While Several Other Companies Adopt Proxy Access Bylaws” (Feb. 18, 
2015). 

http://www.stblaw.com/docs/default-source/memos/memo_12_08_14.pdf
http://www.stblaw.com/docs/default-source/memos/memo_12_08_14.pdf
http://www.stblaw.com/docs/default-source/memos/firm-memo_01_22_15.pdf
http://www.stblaw.com/docs/default-source/memos/firm-memo_01_22_15.pdf
http://www.stblaw.com/docs/default-source/memos/firmmemo2_02_18_15.pdf
http://www.stblaw.com/docs/default-source/memos/firmmemo2_02_18_15.pdf
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proposal without obtaining voluntary withdrawal from the proponent, no-action relief from the Securities 

and Exchange Commission (“SEC”), or a federal court ruling allowing it to exclude the proposal.  ISS will 

recommend against directors in this case “regardless of whether there is a board-sponsored proposal on the 

same topic on the ballot.”  ISS added, however, that if a company “has taken unilateral steps to implement 

the proposal, . . . the degree to which the proposal is implemented, and any material restrictions added to it, 

will factor into the assessment.” 

Implications of ISS’s Policy 

Since the January 16th announcement of the SEC’s Division of Corporation Finance that it will not opine this 

proxy season on the application of Rule 14a-8(i)(9) – the SEC rule that permits the exclusion of a 

shareholder proposal that “directly conflicts” with a management proposal – many companies have been 

assessing their options regarding how to respond to proxy access shareholder proposals.  ISS’s policy is 

aimed to steer all public companies toward a universal proxy access standard, along the lines of the 

shareholder proposals submitted by the New York City Comptroller’s office.  While it is premature to predict 

any trends, it is clear that ISS’s policy will be one of many factors that boards will take into account in 

deciding how to respond to proxy access shareholder proposals.  In addition, ISS’s reference to court rulings 

permitting exclusion could encourage issuers to file declaratory judgment actions against shareholder 

proponents.  It is too early, however, to tell whether issuers will pursue this route.  

 

If you have any questions or would like additional information, please do not hesitate to contact Yafit Cohn 

at +1-212-455-3815 or yafit.cohn@stblaw.com, or any other member of the Firm’s Public Company Advisory 

Practice. 

 

http://www.simpsonthacher.com/
http://www.stblaw.com/our-team/associates/yafit-cohn
mailto:yafit.cohn@stblaw.com
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