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Under Section 951 of the Dodd-Frank Act and the 2011 implementing rules of the Securities and Exchange
Commission (“SEC”), no later than every six years, issuers are required to submit to a non-binding
shareholder vote a resolution to determine whether their advisory say-on-pay votes will occur every one, two
or three years (“say-on-frequency”). This year is the first six-year anniversary of the initial say-on-frequency
vote for calendar-year companies (other than smaller reporting companies and emerging growth
companies). As areminder, under Item 5.07(d) of Form 8-K, issuers submitting a say-on-frequency
resolution to a shareholder vote this proxy season must disclose in a timely fashion the company’s decision
“as to how frequently the company will include a shareholder vote on the compensation of executives in its
proxy materials until the next required” say-on-frequency vote. Such disclosure is required to be filed no
later than 150 calendar days after the end of the annual meeting but in no event later than 60 calendar days
prior to the company’s deadline for the submission of shareholder proposals under Exchange Act Rule 14a-8.

Failure to file a timely Item 5.07(d) Form 8-K can have important consequences. Most notably, it can result
in the issuer’s ineligibility to file a registration statement on Form S-3 for 12 months.! Following the first
say-on-frequency votes in 2011, “[w]hile most companies filed an 8-K with the preliminary [voting] results a
few business days after the vote, hundreds didn’t follow-up with” the disclosure of the board’s determination
regarding the frequency of the company’s say-on-pay vote, as required by Item 5.07(d).2 At the time, the
SEC granted waivers to many companies that missed the filing, allowing them to maintain their Form S-3
eligibility status. Meredith Cross, then-Director of the SEC’s Division of Corporation Finance, had noted,

1 Additionally, until the late Form 8-K is filed with the SEC, the delinquent issuer may not file a new registration
statement on Form S-8.

2 Emily Chasan, “Companies ‘Forgot’ Say-On-Pay Filings: SEC,” Wall Street Journal (Feb. 27, 2012).
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however, that this “shouldn’t be a recurring problem,” suggesting that the SEC staff may have less of an
appetite to grant Form S-3 eligibility waivers this year to issuers that miss the deadline for their required
Item 5.07(d) disclosure.

In light of the likely effect on Form S-3 eligibility of a failure to timely disclose the board’s decision regarding
the frequency of future advisory say-on-pay votes, issuers with say-on-frequency resolutions in their proxy
materials this year should ensure that they do not miss the Item 5.07(d) filing deadline. If possible, those
issuers that convene a board meeting after the annual meeting should encourage the board to make a
frequency determination at that meeting, so as to enable the company to include this determination in the
other Item 5.07 Form 8-K information required to be filed within four days after the annual meeting. This
approach will eliminate both the risk that Item 5.07(d)’s unusual disclosure requirement will be overlooked
and the cost of preparing an additional Form 8-K.

If you have any questions or would like additional information, please do not hesitate to contact Yafit Cohn
at +1-212-455-3815 or yafit.cohn@stblaw.com, or any other member of the Firm’s Public Company Advisory

Practice.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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