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Introduction

On September 25, 2015, the Department of the Treasury (“Treasury”) issued final regulations (the “Final
Regulations”) relating to equivalency determinations by private foundations and sponsoring organizations of
donor-advised funds. The Final Regulations amend and finalize proposed regulations that were issued on

September 24, 2012 (the “Proposed Regulations”).

The Final Regulations

Equivalency determinations are one of the two longstanding methods used by private foundations to make
grants to organizations outside of the United States.® A private foundation that makes an equivalency
determination in connection with a grant to a foreign organization will avoid the excise tax on taxable
expenditures with respect to the grant and may count the grant as a qualifying distribution. Prior to the
publication of the Proposed Regulations, existing law permitted private foundations to make an equivalency
determination by making a “good faith determination,” based on an affidavit of a foreign organization (a
“grantee affidavit”) or an opinion of counsel, that a foreign organization was an eligible public charity (a “U.S.
public charity”) described in section 509(a)(1), (2) or (3) of the Internal Revenue Code of 1986, as amended
(the “Code™), so long as the grantee affidavit or opinion of counsel set forth sufficient facts concerning the
operations and support of the foreign organization for the Internal Revenue Service (the “IRS”) to determine
that the foreign organization would be likely to qualify as a U.S. public charity. The Proposed Regulations

expanded the scope of the existing law to permit private foundations to make a good faith determination

1 Private foundations that do not make an equivalency determination in connection with a grant to a foreign
organization must perform expenditure responsibility with respect to the grant. The expenditure responsibility process
is not affected by the Final Regulations.
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based on the written advice of a qualified tax practitioner, as opposed to an opinion of counsel.2 The Final
Regulations adopt certain provisions included in the Proposed Regulations, but also include several

important changes to the Proposed Regulations.
Highlights of the Final Regulations include:

(i) Adoption of the Proposed Regulations’ expansion of the class of tax practitioners upon whose
written advice private foundations may rely when making a good faith determination that a foreign

organization is the equivalent of a U.S. public charity;

(ii) A change to the Proposed Regulations (and to prior law) such that a good faith determination made
by a private foundation on the basis of a grantee affidavit only (i.e., not based upon the written
advice of a qualified tax practitioner) no longer will fall under the “special rule” (discussed in more
detail below) set forth in the Final Regulations;

(iii) Confirmation that written advice demonstrating that a foreign organization is the equivalent of a

publicly supported U.S. public charity will be considered “current,” with respect to the public

support determination, for the two taxable years of the foreign organization immediately following
the end of the five-year test period described in the written advice (e.g., taxable years 2015 and 2016,
where a foreign organization provides financial information for the taxable years 2010 through
2014);

(iv) Confirmation that a private foundation relying on written advice shared by another private
foundation (i.e., as opposed written advice provided directly by a qualified tax practitioner) will not

fall under the special rule set forth in the Final Regulations; and

(v) Confirmation that sponsoring organizations of donor-advised funds may rely on the Final

Regulations when making equivalency determinations.

Use of Grantee Affidavits

Given that a good faith determination on the basis of a grantee affidavit only is excluded from the special rule
set forth in the Final Regulations, private foundation and sponsoring organization grantors should review

their internal procedures with respect to equivalency determinations.

The Final Regulations provide that a determination by a private foundation that a foreign organization is the
equivalent of a U.S. public charity “ordinarily will be considered a good faith determination if the

determination is based on current written advice received from a qualified tax practitioner” concluding that a

2 Private foundations were permitted to rely on the Proposed Regulations for grants made on or after September 24,
2012.
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foreign organization is the equivalent of a U.S. public charity. This special rule provides private foundation
and sponsoring organization grantors with certainty that the IRS views reliance on the written advice of a
qualified tax practitioner as an acceptable method of making an equivalency determination. Under the
Proposed Regulations (and under prior law), determinations based on a grantee affidavit provided by a
foreign organization were explicitly included in the special rule, such that private foundation and sponsoring
organization grantors had certainty that reliance on a grantee affidavit also was an acceptable method of
making an equivalency determination. Because the Final Regulations do not reference grantee affidavits,
private foundation and sponsoring organization grantors no longer can rely on a grantee affidavit and be
afforded the benefit of the special rule.

That said, the Final Regulations do not necessarily foreclose reliance on a grantee affidavit when making an
equivalency determination. The preamble to the Final Regulations notes that a foundation manager with an
understanding of United States charity tax law may rely on a grantee affidavit and make an equivalency
determination under the “general rule” (i.e., that, as a general matter, if a foundation manager makes a good
faith determination that a foreign organization is the equivalent of a U.S. public charity, a grant to the
foreign organization will not be a taxable expenditure and will be a qualifying distribution). However, that
private foundation would not have the assurance provided by the special rule that the determination made
by the foundation manager based on the grantee affidavit is one that the IRS “ordinarily” would consider a

good faith determination.

Rev. Proc. 92-94

The preamble to the Final Regulations also confirms that, in light of comments received from the public
regarding the need for revisions and amplifications to Revenue Procedure 92-94, 1992-2 CB 507 (“Rev. Proc.
92-94”), which provides a simplified procedure that private foundations may follow when making
equivalency determinations, the IRS intends to publish an updated revenue procedure. The preamble
indicates that the updated revenue procedure will reflect both the changes implemented by the Final
Regulations as well as changes to the public support tests for publicly supported organizations in light of
recent changes to Code sections 170(b)(1)(A)(vi) and 509(a)(2). The preamble states that Treasury and the
IRS also will consider additional issues regarding Rev. Proc. 92-94 raised by commenters in response to the

Proposed Regulations. No timetable was provided for publication of the updated revenue procedure.

The Final Regulations are effective as of September 25, 2015 and apply to any grants paid after that date.
However, private foundation and sponsoring organization grantors may continue to rely on prior law as to
equivalency determinations made in reliance on grantee affidavits (i) with respect to grants paid on or before
December 24, 2015, and (ii) with respect to grants distributed pursuant to written commitments made on or
prior to September 25, 2015, pursuant to good faith determinations made on or before such date, so long as

such grants are paid out within five years.
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The Final Regulations can be found at
https://www.federalregister.gov/articles/2015/09/25/2015-24346/reliance-standards-for-making-good-

faith-determinations

For further information about this decision, please contact one of the following members of the Firm’s

Exempt Organizations Group.

David A. Shevlin Maura L. Whelan
+1-212-455-3682 +1-212-455-2494
dshevlin@stblaw.com mwhelan@stblaw.com
Jennifer I. Reynoso Kevin E. Roe
+1-212-455-2287 +1-212-455-2647
jreynoso@stblaw.com kevin.roe@stblaw.com
Jennifer L. Franklin Ryan S. Kasdin
+1-212-455-3597 +1-212-455-2126
jfranklin @stblaw.com ryvan.kasdin@stblaw.com

John N. Bennett

+1-212-455-3723
jbennett@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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