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Conflict with Management Proposal
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Introduction
On December 1, 2014, the Securities and Exchange Commission (“SEC”) issued a no-action letter, much
awaited by the corporate community, to Whole Foods Market, Inc., concurring with the company that it may
omit a proxy access shareholder proposal from its 2015 proxy materials. 1 The shareholder proposal,
submitted by James McRitchie pursuant to Rule 14a-8, asked the Whole Foods board to amend the
company’s governing documents to allow any shareholder or group of shareholders collectively holding at
least three percent of the company’s shares for at least three years to nominate directors, which the company
would then be required to list on its proxy statement. The proposal added that parties nominating directors
“may collectively make nominations numbering up to 20% of the Company’s board of directors, or no less
than two if the board reduces the number of board members from its current size.”
The Whole Foods board decided to submit a proxy access proposal of its own for shareholder approval at the
company’s 2015 annual meeting. The company’s proposal would amend Whole Foods’ bylaws to permit any
shareholder (but not a group of shareholders) owning at least nine percent of the company’s common stock
for five years to nominate board candidates on the company’s proxy statement. The company’s proposal
would allow a shareholder to nominate the greater of one director or ten percent of the board, rounding
down to the nearest whole number of board seats.
In its no-action request, Whole Foods relied on Rule 14a-8(i)(9), which permits exclusion of a shareholder
proposal “[i]f the proposal directly conflicts with one of the company’s own proposals to be submitted to
shareholders at the same meeting.” Whole Foods argued that “a company may exclude a shareholder1
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sponsored proposal where it seeks to address a similar right or matter as is covered by a company-sponsored
proposal even if the terms of the two proposals are different or conflicting.” Whole Foods took the position
that the company’s proxy access proposal “seeks to address the same right as” the shareholder proposal and
that given the disparities between the two proposals, the proposals directly conflict with one another.
According to Whole Foods, submitting both proposals “would present alternative and conflicting decisions
for the Company’s shareholders that would likely result in inconsistent and ambiguous results.” The SEC
concurred that the shareholder proposal may be excluded from Whole Foods’ proxy materials.

Increasing Submissions of Proxy Access Shareholder Proposals
The proposal received by Whole Foods is one of numerous proxy access shareholder proposals submitted to
public companies for inclusion in their 2015 proxy materials. The increasing popularity of proxy access
shareholder proposals is due in part to New York City Comptroller Scott M. Stringer’s initiative to submit
such proposals to 75 companies on behalf of the New York City pension funds he oversees. According to
Stringer, his “Boardroom Accountability Project” is “a national movement to systemically improve the
responsiveness of corporate boards to shareowners.” 2 Stringer’s campaign targeted companies in diverse
industries and with a range of market capitalizations but that purportedly have weak track records on the
issues of climate change, board diversity, or say-on-pay.
The Comptroller’s shareholder proposals, which are precatory, call for the adoption of a bylaw that would
permit shareholders owning at least three percent of a company for three or more years the right to
nominate director candidates, representing up to 25% of the board, and list them on the company’s ballot.
The Comptroller’s campaign appears to be aimed to setting a global proxy access standard across companies
with different market capitalizations.

Proxy Access Proposals in 2014
Thus far, 16 proxy access shareholder proposals went to a vote at Russell 3000 companies this year. These
proposals received an average of 35.1% shareholder support. Five proposals submitted to a vote among the
Russell 3000 passed.
Notably, support levels for these proposals varied depending on the eligibility thresholds included in each
specific proposal being advanced. Proposals with a 3%/3-year formulation received average shareholder
support of approximately 53.4%, with six out of 10 of these proposals receiving over 50% of the vote. On the
other hand, shareholder proposals seeking to provide proxy access to either (a) holders with at least 1% but
less than 5% ownership for two years or (b) 25 holders of $2,000 each with at least 1% but less than 5% for
one year failed. These proposals received average shareholder support of only 5%. This meager shareholder
2
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support is principally due to the fact that large institutional shareholders tend to disfavor low thresholds and
the proxy advisory firms have not supported such proposals. Institutional Shareholder Services Inc. (“ISS”),
for example, has expressed concern over the low 1% threshold, the potential for replacement of nearly half
the board in a single election, and the fact that these proposals discriminate against 5% shareholders.
Conversely, ISS has recommended that shareholders vote for the 3%/3-year proposals, which were modeled
after the SEC’s vacated proxy access rule.
In 2014, four companies among the Russell 3000 sponsored their own proxy access resolutions. All four
management proposals passed.

Significance of the SEC’s No-Action Letter to Whole Foods and Current
Options for Responding to a Proxy Access Shareholder Proposal
Whole Foods’ submission to the SEC marks the first time the SEC staff was charged with deciding whether a
proxy access shareholder proposal could be excluded under Rule 14a-8(i)(9) due to an alternative proposal
presented by the company. The SEC had previously declined to permit the exclusion of a proxy access
shareholder proposal on the basis that the company had “substantially implemented” the proposal by
adopting its own form of proxy access that required a higher shareholding threshold or a longer shareholding
period as compared with the shareholder proposal.
The SEC’s no-action letter to Whole Foods provides public companies with an additional option for
responding to shareholder proposals seeking proxy access. Given the decision of the SEC staff on the Whole
Foods matter, public companies can generally choose from among the following strategies when receiving a
proxy access shareholder proposal:
• Negotiate a compromise with the shareholder proponent, which may involve the adoption of a proxy
access bylaw with different requirements than those in the shareholder proposal;
• Submit a competing proxy access proposal with different terms and obtain a no-action letter from the SEC
to exclude the shareholder proposal; or
• Include the shareholder proposal in the company’s proxy materials, accompanied by a persuasive board
statement in opposition to the proposal.
There may not be one optimal approach for all companies. Before making any decisions, each company
should gain an understanding of the particular shareholder proponent’s agenda, determine how the
company’s largest institutional shareholders are likely to vote (based on their voting guidelines and vote
history on proxy access proposals), and learn how the major proxy advisory firms are likely to recommend
that shareholders vote on the proposal. It may be advisable to retain a proxy solicitor and/or other expert(s)
to collect data on the inclinations of the company’s largest shareholders, predict the range of shareholder
approval that the proposal will likely receive, and advise on the most favorable approach to take given the
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company’s specific circumstances.
That said, there are several general points that companies faced with a proxy access proposal should keep in
mind:
• The Comptroller’s office does not seem open to negotiating the 3% or 3-year thresholds. Additionally, the
Comptroller’s office has publicly stated that withdrawal of its proposal is predicated on an agreement on
proxy access, not on any of the issues that caused companies to be selected to receive a proxy access
proposal in the first place.
• Based on statistics from the last year, in which proxy access shareholder proposals with a 3%/3-year
formulation enjoyed a relatively high rate of success, companies should, when evaluating their options for
responding to a proxy access shareholder proposal, generally assume that such a proposal will pass if put
to a shareholder vote.
• If the company either submits a competing proposal to shareholder vote or preemptively adopts a proxy
access bylaw with higher eligibility thresholds, the proponent may come back with another shareholder
proposal next year, seeking to reduce the thresholds. This is particularly true where the company’s
formulation of proxy access is significantly more stringent than the proponent’s formulation.

If you have any questions or would like additional information, please do not hesitate to contact Yafit Cohn
at +1-212-455-3815 or yafit.cohn@stblaw.com, or any other member of the Firm’s Public Company Advisory
Practice.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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