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On September 23, 2020, the Securities and Exchange Commission voted to amend its rules governing the
Commission’s whistleblower program. The amendments, characterized principally as clarifications rather than
material alterations to the existing rules, purportedly aim “to increase efficiencies around the review and
processing of whistleblower award claims, and provide the Commission with additional tools to appropriately

reward meritorious whistleblowers for their efforts and contributions to a successful matter.”

The SEC’s whistleblower rules, as originally promulgated under Dodd-Frank, provide for payouts to a
whistleblower of not less than 10% and not more than 30% of a monetary sanction collected by the SEC in an
enforcement action. Within these requirements, the statute provides that the final award amount is subject to the
SEC’s discretion, and is to be guided by a number of factors, including the significance of the information, the
degree of assistance provided by the whistleblower, the SEC’s interest in deterring violations of the securities laws

and “such additional relevant factors” that the SEC may establish by rule or regulation.

While reaffirming the SEC’s position that it is (and always has been) authorized under the whistleblower statute to
exercise its discretion in deciding the amount of a whistleblower award based on the factors set forth in Rule 21F-
6(a) and (b),! the amendments introduce a presumption that the amount awarded will be at the 30% statutory
maximum—assuming the award is $5 million or less (which captures the majority of whistleblower awards), and
there are no negative factors that counsel against the payout. Along with the adoption of the amendments, the
SEC released guidance requiring that a whistleblowers’ provision of “original information” justifying an award
must include “independent analysis” that provides “evaluation, assessment or insight” beyond what would be

reasonably apparent to the SEC from publicly available information.

The recent amendments do not include, as originally proposed, a rule allowing for downward adjustments in
whistleblower awards in cases with monetary sanctions exceeding $100 million. The Commission determined that
such a rule was unnecessary in light of its view that it already had the power to reduce an award on the basis of its

size. Commissioner Allison Herren Lee, joined by her fellow Democratic Commissioner Caroline Crenshaw,

! These factors include those that may increase the amount of the award, such as the significance of the information provided by the
whistleblower, the assistance provided by the whistleblower, the SEC’s interest in deterring violations of the securities laws, and whether the
whistleblower participated in internal compliance systems, as well as factors that may decrease the amount of the award, such as culpability,
unreasonable reporting delay, and interference with internal compliance and reporting systems. See 17 C.F.R. § 240.21F-6.
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dissented “because of the treatment given to the central issue of the Commission’s discretion to consider the dollar
amount of an award in making award determinations.” Commissioner Lee worried that the exercise of such
discretion could result in a lowering of payouts, with the result that potential whistleblowers might not be
sufficiently incentivized to report their concerns to the government. Commissioner Crenshaw expressed

additional concern that the interpretive guidance requiring whistleblowers to provide information amounting to
“independent analysis” went too far in limiting the type of information that would allow a whistleblower to qualify

for an award.

The differing views within the Commission beg the fundamental question: Is there a point at which size of an
award doesn’t matter? Once an award reaches into the many millions, is an even higher payout necessary to

incentivize that whistleblower (or the next one) to come forward and expose misconduct?

Statistics from this year alone reflect that whistleblowers are producing results for the agency, and that the award
program is being used by a growing class of sophisticated and knowledgeable whistleblowers. See Press Release,
SEC Whistleblower Program Ends Record-Setting Fiscal Year With Four Additional Awards (Sept. 30, 2020),

https://www.sec.gov/news/press-release/2020-240 (“This year the SEC has made a record 39 individual awards

of approximately $175 million, more than in any prior fiscal year.”). The program now has deep roots—roots that
have grown stronger under a Republican administration—and the SEC is seeing results across a broad ambit of
the financial markets, with the ranks of whistleblowers consisting of both insiders and savvy external observers.
And while it remains unclear which party will have stewardship of the SEC’s whistleblower program in the next
Administration, it seems certain that the program will remain a key element of the SEC’s enforcement efforts
going forward. If it is the Democrats, however, one would expect the pace and size of these awards will rise even
further, given two Democratic Commissioners already on record expressing discomfort with limits on the type of

information that may be rewarded and on the size of awards.

As aresult, it is critically important that issuers and all firms registered with the Commission take the time to set
up the appropriate channels for whistleblowers to raise information internally, and to cultivate an environment
that encourages them to do so, in the hopes of avoiding lengthy (and expensive) government investigations and
enforcement actions. The bottom line is that whistleblowers will continue to find a hospitable regulator at the
SEC, with staff well-versed in working with whistleblowers and their counsel; to that end, issuers and registrants
should redouble their efforts to create a healthy internal environment for whistleblowers to step forward and be

heard, rather than having whistleblowers express their concerns through the SEC enforcement process.

Simpson Thacher & Bartlett LLP


https://www.sec.gov/news/press-release/2020-240

Simpson

For further information about this Alert, please contact one of the authors, your regular Simpson Thacher contact,

or any of the following attorneys in the Firm’s Government and Internal Investigations Practice Group:

AUTHORS

Brooke E. Cucinella
+1-212-455-3070
brooke.cucinella@stblaw.com

Andrew W. Marrero
+1-212-455-2276
andrew.marrero@stblaw.com

GOVERNMENT AND INTERNAL
INVESTIGATIONS

Stephen M. Cutler
+1-212-455-2773

stephen.cutler@stblaw.com

Stephen P. Blake
+1-650-251-5153
sblake@stblaw.com

Nicholas S. Goldin
+1-212-455-3685
ngoldin@stblaw.com

Joshua A. Levine

+1-212-455-7694
jlevine@stblaw.com

Jonathan K. Youngwood

+1-212-455-3539
jvoungwood @stblaw.com

Anar Rathod Patel
+1-212-455-2206
apatel@stblaw.com

Paul Curnin
+1-212-455-2519
pcurnin@stblaw.com

Jeffrey H. Knox
+1-202-636-5532
jeffrey.knox@stblaw.com

Cheryl J. Scarboro
+1-202-636-5529
cscarboro@stblaw.com

Meaghan A. Kelly
+1-202-636-5542
mkelly@stblaw.com

Diana C. Wielocha
+1-202-636-5514
dwielocha@stblaw.com

Michael J. Osnato, Jr.
+1-212-455-3252
michael.osnato@stblaw.com

Adam Goldberg
+852-2514-7552
adam.goldberg@stblaw.com

James G. Kreissman
+1-650-251-5080
jkreissman@stblaw.com

John Terzaken
+1-202-636-5858
john.terzaken @stblaw.com

Jonathan T. Menitove
+1-212-455-2693
jonathan.menitove@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained
from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP


https://www.stblaw.com/our-team/partners/brooke-e--cucinella
mailto:brooke.cucinella@stblaw.com
https://www.stblaw.com/our-team/partners/stephen-m--cutler
mailto:stephen.cutler@stblaw.com
https://www.stblaw.com/our-team/partners/michael-j--osnato-jr-
mailto:michael.osnato@stblaw.com
mailto:Andrew.Marrero@stblaw.com
https://www.stblaw.com/our-team/partners/stephen-p-blake
https://www.stblaw.com/our-team/partners/paul-c-curnin
mailto:pcurnin@stblaw.com
https://www.stblaw.com/our-team/partners/adam--goldberg
mailto:adam.goldberg@stblaw.com
https://www.stblaw.com/our-team/partners/nicholas-s-goldin
https://www.stblaw.com/our-team/partners/jeffrey-h-knox
https://www.stblaw.com/our-team/partners/james-g-kreissman
mailto:jkreissman@stblaw.com
https://www.stblaw.com/our-team/partners/joshua-a-levine
https://www.stblaw.com/our-team/partners/cheryl-j-scarboro
https://www.stblaw.com/our-team/partners/john--terzaken
mailto:john.terzaken@stblaw.com
https://www.stblaw.com/our-team/partners/jonathan-k-youngwood
mailto:jyoungwood@stblaw.com
https://www.stblaw.com/our-team/counsel/meaghan-a-kelly
mailto:mkelly@stblaw.com
https://www.stblaw.com/our-team/counsel/jonathan-t-menitove
https://www.stblaw.com/our-team/counsel/jonathan-t-menitove
mailto:jonathan.menitove@stblaw.com
https://www.stblaw.com/our-team/counsel/anar-rathod-patel
mailto:apatel@stblaw.com
https://www.stblaw.com/our-team/counsel/diana-c-wielocha
https://www.stblaw.com/our-team/counsel/diana-c-wielocha
mailto:dwielocha@stblaw.com
http://www.simpsonthacher.com/

