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On December 16, 2020, the Office of Compliance Inspections and Examinations (“OCIE”)! of the U.S. Securities
and Exchange Commission (“SEC”) published a Risk Alert (the “Risk Alert”)2 discussing OCIE staff’s observations
from its recent exams of SEC-registered investment advisers and broker-dealers for compliance with Rule 13h-1
under the Securities Exchange Act of 1934. Rule 13h-1 requires persons that transact in national market system
(“NMS”) securities3 meeting certain daily or monthly thresholds (such persons are referred to as “Large
Traders”4) to self-identify themselves to the SEC by filing a Form 13H and also imposes certain recordkeeping,

reporting, and monitoring obligations on broker-dealers.

The Risk Alert explains that during recent exams OCIE staff observed that some investment advisers and broker-
dealers either were not aware of Rule 13h-1 or were not familiar with certain of its requirements. OCIE staff
further observed numerous instances of potential non-compliance with Rule 13h-1, including where Large Traders
may not have self-identified with the SEC and/or may not have filed their annual Form 13H. OCIE staff observed

that broker-dealers had potential compliance issues in the areas of recordkeeping, monitoring, and reporting.

The Risk Alert urges investment advisers and broker-dealers to thoroughly review and, where appropriate, amend
and enhance their Rule 13h-1 compliance programs. These reviews should encompass practices, as well as written
policies and procedures, including their implementation. Private fund advisers that are uncertain if the Large

Trader obligations apply to them should contact counsel.

Key Takeaways

o Investment advisers that transact in NMS securities should review their Rule 13h-1

compliance policies and procedures. Each investment adviser should focus on: (i) identifying

1 On December 17, 2020, the SEC issued a Public Statement announcing that the OCIE has been renamed the “Division of Examinations.”

2 Observations from Examinations of Broker-Dealers and Investment Advisers: Large Trader Obligations, Risk Alert, SEC OCIE (Dec. 16,
2020).

3 The term “NMS Security” generally refers to exchange-listed equity securities and standardized options, but does not include exchange-listed
debt securities, securities futures, or open-end mutual funds.

4 Rule 13h-1 defines a Large Trader as a person whose transactions in NMS securities equal or exceed 2 million shares or $20 million during
any calendar day, or 20 million shares or $200 million during any calendar month. Rule 13h-1 also applies to persons that exercise
investment discretion over trading in NMS securities. An investment adviser that exercises investment discretion directly or indirectly on
behalf of itself or others, for example, will become a Large Trader if it meets the transaction thresholds in the definition.
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situations that could lead it to become a Large Trader, (ii) the timely filing of both the annual and any
amended filings of Form 13H, if applicable, and (iii) notifying any broker-dealers through which it executes
transactions of its Large Trader status. Advisers that transact in NMS securities but have not yet adopted
written Rule 13h-1 policies and procedures can either adopt a standalone Rule 13h-1 policy or, perhaps
more efficiently, add a Rule 13h-1 policy to the compliance manual they currently maintain for Investment

Advisers Act compliance purposes.

¢ Broker-dealers that transact in NMS securities should assess and make any necessary
changes to their Rule 13h-1 supervisory and compliance policies and procedures. Each broker-
dealer should assess its policies and procedures with respect to: (i) evaluating whether Rule 13h-1 applies to
it and its affiliates, (ii) the timely filing of both the annual and any amended filings of Form 13H, if
applicable, (iii) complying with reporting requirements currently under Electronic Blue Sheets,
forthcoming under the Consolidated Audit Trail (“CAT”), and applicable FINRA Rules, (iv) monitoring
customer activity to identify customers that may be Large Traders but have not provided their Large Trader
identification number, and the process of contacting such customers, and (v) identifying and associating

new accounts for existing Large Traders.

¢ Broker-dealers should review their reporting obligations. Current reporting obligations for
broker-dealers include Large Trader information in Electronic Blue Sheets and upcoming new reporting
obligations include reporting customer identifying information as it relates to Large Traders to the CAT,
which begins on April 26, 2021. OCIE recommends that broker-dealers review these new reporting

requirements and ensure that they are ready to meet them by April 26, 2021.
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For further information about this Alert, please contact one of the following:

NEW YORK CITY

Nicholas S. Goldin Michael J. Osnato, Jr. Michael W. Wolitzer
+1-212-455-3685 +1-212-455-3252 +1-212-455-7440
ngoldin@stblaw.com michael.osnato@stblaw.com mwolitzer@stblaw.com
Allison Scher Bernbach James I. Rapp Meredith J. Abrams
+1-212-455-3833 +1-212-455-2208 +1-212-455-3095
allison.bernbach @stblaw.com james.rapp@stblaw.com meredith.abrams@stblaw.com

Manny M. Halberstam
+1-212-455-2388
manny.halberstam@stblaw.com

WASHINGTON, D.C.

David W. Blass
+1-202-636-5863
david.blass@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained
from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP


https://www.stblaw.com/our-team/partners/nicholas-s-goldin
https://www.stblaw.com/our-team/partners/nicholas-s-goldin
mailto:ngoldin@stblaw.com
https://www.stblaw.com/our-team/partners/michael-j--osnato-jr-
mailto:michael.osnato@stblaw.com
https://www.stblaw.com/our-team/partners/michael-w-wolitzer
mailto:mwolitzer@stblaw.com
https://www.stblaw.com/our-team/counsel/allison-s--bernbach
https://www.stblaw.com/our-team/counsel/allison-s--bernbach
mailto:allison.bernbach@stblaw.com
https://www.stblaw.com/our-team/counsel/james-i-rapp
mailto:james.rapp@stblaw.com
https://www.stblaw.com/our-team/associates/meredith-j-abrams
mailto:meredith.abrams@stblaw.com
https://www.stblaw.com/our-team/associates/manny-m-halberstam
mailto:manny.halberstam@stblaw.com
https://www.stblaw.com/our-team/partners/david-w--blass
mailto:david.blass@stblaw.com
https://www.simpsonthacher.com/

