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Welcome to the first issue of the Simpson
Thacher & Bartlett Tokyo Securities and
M&A Newsletter. In this bi-monthly
newsletter, we will summarize recent legal
developments in the securities and M&A
areas that we believe may be of interest to
our clients in Japan. After the table of
contents below and the Japanese version of
the newsletter, there are links in the
English summaries to the related PDF
articles on the Simpson Thacher website.
Please feel free to contact Alan Cannon
(acannon@stblaw.com), Taki Saito
(tsaito@stblaw.com) or David Sneider
(dsneider@stblaw.com) if you have any
questions or would like more information
regarding any of the information in this
newsletter.

We expect to distribute this newsletter on a bi-monthly
basis. Please let us know, by responding to the email to
which this file is attached, if there is anyone else from
your organization to whom you would like us to send
this and future newsletters. If you would prefer not to
remain on the distribution list, please respond with
“Unsubscribe” in the subject line.
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1. Raising Capital in Hong Kong

Simpson Thacher & Bartlett and RR Donnelley sponsored a seminar on Raising Capital
in Hong Kong in Tokyo on November 15. The seminar covered Hong Kong Stock
Exchange listings, Dim Sum bond offerings and other forms of capital raising in Hong
Kong by Japanese issuers. The program included presentations by Simpson Thacher &
Bartlett, the financial printing firm RR Donnelley and J.P. Morgan, which acted as
depositary bank for the first Hong Kong Stock Exchange listing by a Japanese issuer.
Simpson Thacher & Bartlett recently launched its Hong Kong law practice led by Celia
Lam and Chris Wong. (Click here to see related press release)

If you wish to receive copies of the presentation materials used, please email List-Tokyo-
Seminar@lists.stblaw.com.

2. The Morrison case and its aftermath

In June 2010, the Supreme Court held in Morrison v. Nat'l Australia Bank Ltd. that Section
10(b) of the Securities Exchange Act of 1934 only governs “transactions in securities
listed on domestic exchanges, and domestic transactions in other securities.” The
Morrison decision established a new “transactional test” for determining the
extraterritorial reach of Section 10(b): “whether the purchase or sale is made in the
United States, or involves a security listed on a domestic exchange.”
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Following the Morrison decision, district courts have applied the decision to limit the
extraterritorial reach of the federal securities law in a broad range of cases. Simpson
Thacher publishes a memo titled “Securities Law Alert” on a monthly basis on our
website (http://www.simpsonthacher.com/publications.htm) that provides summaries
of recent significant securities law-related case law. In past Securities Law Alerts, we
have reported on a number of significant cases applying Morrison. (Links to relevant
past Securities Law Alerts: September 2010, October 2010, November 2010, January 2011,
March 2011, June 2011, July 2011, August 2011 and September 2011.)

In Section 929P of the Dodd-Frank Act, Congress effectively overruled the Morrison
decision in part by establishing US jurisdiction over any action brought or instituted by
the SEC or the Department of Justice alleging a violation of the antifraud provisions of
US securities laws and involving (1) conduct within the United States that constitutes
significant steps in furtherance of the violation, even if the securities transaction occurs
outside the United States and involves only foreign investors; or (2) conduct occurring
outside the United States that has a foreseeable substantial effect within the United
States. The Act also directed the SEC to do a study of whether private rights of action
should also be similarly extended and submit a report by January 21, 2012 to the
relevant Senate and House committees. The SEC published a release soliciting
comments in furtherance of the study in October 2010, which is available at

http:/ /www.sec.gov/rules/other/2010/34-63174.pdf. Comments received by the SEC
in response are also available at http:/ /sec.gov/comments/4-617/4-617.shtml.

3. Recent Jurisprudence relating to Structured Securities and Securities Fraud

In two decisions filed on July 28, 2011, the Second and Sixth Circuits affirmed the
dismissals of auction rate securities (“ARS”) suits brought by Ashland Inc., a global
chemical company, against brokers Morgan Stanley and Oppenheimer, respectively. The
Second Circuit held that Morgan Stanley explicitly disclosed the risks in its online
statement and that, as a “sophisticated investor,” Ashland was not justified in its claims
of being misled regarding the liquidity of ARS. The Sixth Circuit held that Ashland’s
allegations did not give rise to an inference that Oppenheimer acted with scienter.

On July 27, 2011, the Southern District of New York dismissed certain claims in a
consolidated securities action involving the collapse of Lehman Brothers Holdings.
Claims dismissed include those involving risk mitigation and Lehman’s liquidity
position. The Court permitted certain other claims to go forward.

On July 29, 2011, the Southern District of New York dismissed in part the securities
fraud litigation arising out of the acquisition of Merrill Lynch & Co. by Bank of
American Corporation (“BofA”). The Court dismissed claims brought on behalf of BofA
securities owners with respect to securities that the named plaintiffs did not themselves
purchase of sell during the class period. The court also dismissed claims involving the
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alleged nondisclosure of deferral financial support of the transaction. However, the
Court declined to dismiss claims concerning the defendants’ failure to disclosure
Merrill’s fourth quarter 2008 losses. (Click here to see memo)

4. Getting The Deal Through - Private Equity 2011

Getting the Deal Through - Private Equity 2011 is a volume in a series of annual reports
which provide international comparative analysis in key areas of law and policy for
corporate counsel, cross-border legal practitioners and business people. In the format
adopted throughout the series, the same key questions are answered by leading
practitioners in each of the 33 jurisdictions featured. The report begins with a global
overview and is divided into two sections: the first deals with fund formation in 21
jurisdictions and the second deals with transactions in 27 jurisdictions.

The Fund Formation - United States chapter examines the law and regulation of private
equity fund formation and operation in the United States and addresses recent
developments and trends affecting the industry. (Click here to see memo)

The Transactions - United States chapter deals with the different types of private equity
transactions and examines the rules and issues for going-private or other private equity
transactions in the United States. (Click here to see memo)

5. The Four Ring Circus - Round Fifteen; A Further Updated View of the Mating
Dance Among Announced Merger Partners and an Unsolicited Second or Third
Bidder

In the U.S,, the incidence of unsolicited second and even third bidders surfacing after
two companies have announced a definitive friendly merger agreement (or in the case of
some foreign jurisdictions, a target-endorsed friendly offer) has become a standard
execution risk of getting a deal done, and tends to reflect the ebb and flow of hostile
acquisition activity. Such disruptive activity has been branded with its own jargon —
“deal-jumping.” This article endeavors to provide a retrospective of deal-jump
transactions, and certain deal mechanics and structures, which have helped to shape the
current state of play in the market for corporate control. (Click here to see memo)

6. Central District Court of California Declines to Hear Japanese Securities Law
Claims in the Toyota Litigation

This Securities Alert addresses the Central District of California’s decision declining to
hear Japanese securities law claims in the Toyota litigation. The plaintiffs attempted to
circumvent the Supreme Court’s ruling in Morrison by asserting claims under the
Japanese securities laws. The Court stated that the underlying rationale for Morrison was
that “foreign governments have the right to decide how to regulate their own securities
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markets . . . This respect for foreign law would be completely subverted if foreign claims
were allowed to be piggybacked into virtually every American securities fraud case.”
(Click here to see memo)

7. Reflections on Dodd-Frank: A Look Back and a Look Forward

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”)
seeks to oversee and regulate financial markets as a whole, by increasing regulation of
individual companies with the potential to compromise market stability, as well as
implementing regulation of certain areas of the financial services sector previously not
subject to federal supervision and regulation. Dodd-Frank also addresses consumer
protection, through the creation of a new agency with broad consumer protection
powers and new rules governing residential mortgage markets.

In comments regarding the impact of this historic legislation, Timothy Geithner,
Secretary of the Department of Treasury, noted that “By almost any measure, the U.S.
financial system is in much stronger shape” than it was prior to enactment of Dodd-
Frank. However, a huge amount of change still lies ahead. In the short run, uncertainty
regarding the impact of Dodd Frank on operations, capital and liquidity levels, costs and
revenue, and increased litigation and enforcement risk, will continue to impact strategic
decisions and valuations of financial institutions of all types and sizes. The long-term
impact of the legislation is uncertain, although it could quite possibly usher in a new era
of accelerated consolidation in the financial services industry.

In this memorandum, we discuss in greater detail what has happened over the past year
in key areas addressed by Dodd-Frank. In some of those areas at least the outline of
final regulations are clear, but in a number of others the parameters of required
rulemaking are still uncertain. (Click here to see memo)

8. SEC Announces Final Rules Implementing The Dodd-Frank Whistleblower
Program

On May 25, 2011, the SEC announced the long-awaited final rules implementing the
sweeping whistleblower program included in Dodd-Frank. While Dodd-Frank enacted
a framework for the new whistleblower program, it explicitly left it to the SEC to adopt
specific rules and procedures for implementing the program. In November 2010, the
SEC released proposed rules and extensive commentary and solicited comments,
prompting a flurry of letters from business interests and whistleblower advocates,
especially over the question of whether the SEC should require that whistleblowers
report wrongdoing through internal corporate compliance channels before becoming
eligible for bounties under the whistleblower program. The rules answer many of the
uncertainties about the Dodd-Frank whistleblower program that have been lingering
since Dodd-Frank was signed into law last summer. (Click here to see memo)
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9. Announced Modifications to HSR Reporting

The Federal Trade Commission (“FTC”) has announced final rules implementing
modifications to the Hart-Scott-Rodino (“HSR") Premerger Notification Rules and
Notification and Report Form that parties must file under the HSR Act when seeking
antitrust clearance for certain mergers and acquisitions. The FTC first published
proposed modifications on August 13, 2010, and solicited public comments at that time,
some of which are addressed in the final rule changes. These final rule changes will
become effective 30 days after publication in the Federal Register, likely to occur in the
next day or so, and will apply to all transactions that file on or after the effective date.
The FTC’s stated purposes for the changes is to streamline the Form, thereby reducing
the burden on filers, and to capture new information to assist the antitrust agencies in
conducting their initial review of a proposed transaction’s competitive impact. While
the rule changes will make some aspects of the HSR filing process easier, other aspects
will become more difficult. (Click here to see memo)

10. The Supreme Court Limits Rule 10b-5 Liability to Person or Entity Making
Alleged Misstatement

On June 13, 2011, in Janus Capital Group, Inc. v. First Derivative Traders, No. 09-525, the
Supreme Court issued a 5-4 decision limiting the scope of liability under Section 10(b)
and Rule 10b-5 for “mak[ing] any untrue statement of material fact.” Rejecting the
“creator” theory espoused by the Government, the Supreme Court held: “For purposes
of Rule 10b-5, the maker of a statement is the person or entity with ultimate authority
over the statement.” The Court’s holding offers a significant defense in a securities
fraud suit for any number of other unattributed actors who may have had a role in
preparing an allegedly false statement but did not actually “make” the statement. (Click
here to see memo)

11. Delaware Chancery Court Addresses Revlon Applicability in Cash/Stock
Transactions

On May 20, 2011 Delaware Vice Chancellor Parsons issued an opinion in the case In re
Smurfit-Stone Container Corp. Shareholder Litigation addressing an important open
question in Delaware takeover law: what portion of the merger consideration in a
takeover must consist of acquirer common stock in order for the transaction to be
reviewed under the more deferential business judgment rule rather than heightened
Revlon standards. In this case, the Chancery Court concluded that an acquisition
involving 50% cash and 50% acquirer common stock was subject to Revlon standards,
although it noted that this conclusion was “not free from doubt.” (Click here to see
memo)
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12. Second Circuit Holds that Rating Agencies Are Not Underwriters Subject to
Section 11 Liability

On May 11, 2011, the Second Circuit held that the “mere structuring or creation of
securities does not constitute participation in statutory underwriting” and plaintiffs’
Section 11 claims were therefore unfounded. With regard to plaintiffs” Section 15 claims,
the Court held that the agencies” “provision of advice and guidance regarding
transaction structures was insufficient to permit an inference that they had the power to
direct the management or policies of alleged primary violators of §11.” (Click here to see
memo)

13. Financial Stability Oversight Council Releases Proposed Rules and Interpretive
Guidance on Designations of Systemically Important Nonbank Financial Companies
October 11, 2011, the Financial Stability Oversight Council (the “FSOC”) issued a second
notice of proposed rulemaking and interpretive guidance regarding the standards and
process that it will use to determine whether a nonbank financial company should be
treated as “systemically important” and, therefore, subject to supervision by the Federal
Reserve in accordance with the Dodd-Frank Wall Street Reform and Consumer
Protection Act. In particular, the FSOC has outlined a three-stage process that it intends
to follow in making so-called “SIFI” determinations. Comments on the FSOC’s proposal
are due by December 19, 2011. (Click here to see memo)

14. Regulations Proposed to Implement the Volcker Rule

Federal Reserve and other agencies have issued a much-awaited proposed rule
implementing the so-called “Volcker Rule,” a set of provisions contained in the Dodd-
Frank Wall Street Reform and Consumer Protection Act. The Volcker Rule, once
effective, will prohibit banking entities from engaging in proprietary trading and from
investing in or sponsoring private equity and hedge funds, subject to certain exceptions
and transition considerations. The agencies are seeking comment on the proposed rule
until January 13, 2012. (Click here to see memo)

* * *

This memorandum is for general informational purposes and should not be regarded as legal advice.
Furthermore, the information contained in this memorandum does not represent, and should not be
regarded as, the view of any particular client of Simpson Thacher & Bartlett LLP. Please contact your
relationship partner if we can be of assistance regarding these important developments. The names and
office locations of all of our partners, as well as additional memoranda, can be obtained from our website,
www.simpsonthacher.com.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who
authored it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the
distribution of this publication to any person constitute the establishment of an attorney-client relationship. Simpson

Thacher & Bartlett LLP assumes no liability in connection with the use of this publication.
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