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Welcome to the Simpson Thacher &
Bartlett Tokyo Securities and M&A
Newsletter. In this newsletter, we will
summarize recent legal developments in
the securities and M&A areas that we
believe may be of interest to our clients in
Japan and will deliver to you
approximately once every three months.
After the table of contents below, there are
links in the summaries to the PDF articles
on the Simpson Thacher website. Please
feel free to contact Alan Cannon
(acannon@stblaw.com), Taki Saito
(tsaito@stblaw.com) or David Sneider
(dsneider@stblaw.com) if you have any
questions or would like more information
regarding any of the information in this
newsletter.

We expect to distribute this newsletter on a bi-monthly
basis. Please let us know, by responding to the email to
which this file is attached, if there is anyone else from
your organization to whom you would like us to send
this and future newsletters. If you would prefer not to
remain on the distribution list, please respond with
“Unsubscribe” in the subject line.
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1. R ETEEEMALIE (JOBS i) ATk

2012 4F 3 A 27 A KE LBz T EEMEARTE (The Jumpstart Our Business Startups
Act, LLFTJOBS i1, ) M RIREIVEL T2, JOBS k1%, (1) 5% 24 A0 HHH & OHkie7e
Ji H#55 A R ORI 2D BT LR AP (Initial Public Offering, LA T [TPO ], ) #E3h, & O°
(2) K[EHFRFESELS | Z2 B 2 (Securities and Exchange Commission, 2L FISEC], ) ~%fk
IRKAEZEDFLGE S OV MR A B CE A 2 7 DR E M S e —EOE A 2
PR T Y, AN KA 2012 4F 4 H 5 AIZEA L, JOBS IAIF AL ELTE,

JOBSIE T DK ENZF I HIPORER Tt E D E72 B ALOBIEL T, TSRS (
emerging growth companies) | X5kt i & DSECIC LD IEA B A O H 2300
F97, DB ZE | L13, TR IZ R 578 LST0ECK R VAR DO FITIR L EFRS I,
WEBETKRET EL UKD REBNZOZ M E T OV ET, &
ERRSIMIZRFEL TORWO T, SMERED G A THH IR THIITIEARRG &
3 ENHZ TR £, IPOFHESSIEDOFEM Eagami L, 2012453 4 27 HAHT D
WRTATT L DZEEDONTOET, (AE~DV )

JOBS #1372, 37 SEC TRk 35 T LAe LTRSS K OVINSURLAA B3 DR D e DR
BIT>TNET, /b—/b 144A O—fREIFHHIROFEANAY SEC IS L TROLNIZZEHLING
WCEENET, LOLBARIESARIZZERL TELT, BITHRDO BRI OV TOREHE->T
WLEDT, ZOBFETAL—/L 144A - L F 2L —a SIZBT D ARIEBIC BV CTEHITAHZ)
ERBHZEFIRNTLLY . ZLDRETHFIHOEE R (2O T, KE O 14 IEHFEFTAMERL
L [JOBS {&&—fix#hif—SEC MLAIE AT 31T D FLEFE D (The JOBS Act and
General Solicitation: Impact on Private Offerings During the Period Prior to SEC
Rulemaking) | LEESNEAET X LB R TS, (AE~DI )

JOBS {ED a[ LIRS, SEC IEREIZLL R DI 72 EFHIHIZ DWW TOH ALK AR LA E
AIDAANFHEEFER L TOET,

o CHTHRZEICIDR T T MR m HEIEABR | H FHeE BT 5 —HE OB RN EE
(FAQs) ., SEC DHAL AT FDY 7 TRHZENTEET,
http:/ /sec.gov /divisions/ corpfin/ guidance/ cfjumpstartfag.htm

o 1934 FKREREFRING HED 12(g) 5D FTH LI SNDEERIZOVTD JOBS 28D
BOEIZ BT 23180 FAQs, #8197 M OCHATRIR S AED 12(g) 4 e OV 15(d) 4D T D%
FRERTE K OV S DWW T, LR DY I TRAZENTEET,
http:/ /www.sec.gov/divisions/corpfin/ guidance/ cfjjobsactfag-12g.htm

e SEC I/, JOBS IEIZ DWW T SEC AEEL T HHLAIHIE BT 28 Al E R =
AUNMARZEEEIT>TCOET, SECIZEDEENILL TV I TCRAZENTEET,
http:/ /sec.gov/news/press/2012/2012-60.htm
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2. FAEEERB¥E 10(b) & T DM BT DFANICLDEERMEIZEE 45 SEC FRERE R D
e

A5 ORAT = 2 — AL Z— (=2 — AL HZ—~DV ) 1[ZH# L7112, Morrison X7 National
Australia Bank [Z3\ T, 2010 48 6 H ORERE AR @ Eki L, FEZREG HED 10(b) 05 HEsM E
FHENDEWD BRI RIE TR W SRR L E LTz, ZORER ., KEORERIG FTIC Bsi
TWAREFRDTEE , HOVITKENIZEBIT 5 DOMOFESRDO5E B IZARL RIS T 10(b)
ZOFEROBEHZRET DR DHVEL T, ZIVUTAHRLIFTS Tk FECH P ¢ — M2
S TN =TT 2 B O | 7 AR O B R B A2 7R L QO ET,

Ry R«7Z0 7350 929P FIZH T, iR 1T, SEC RLFNEE ML Z LT KIEFEARIED KFELK
ITAREER DFF AT, (1) BIZIEKRERE RO L> CTCRESN CITDIVZRESRTG | 0%
B ThHo>TH, KEWNTITONIAT AP EER OBEERERTE ST-5E502) KEN~D
FEY DR BN T HSNDKEINTOIT 2 0EEE T 500 IR LU KE O ML N T 528
\Z&> T, Morrison *BliRk%Z —HH FLELT,

HIZ, Ry R 7IEIZB W T, FIRRICRANIZ L D56 RMEICETHZ OFEIRDME RSN A&
IO ZFNE 52 L% SEC (T LIERL, BIfR BBt B R OGS DEE S ICHE =
R T2k TET, SECITHIEZOHREEL AL, LT OS8E2ELFANICLDGE
KRIEIZEIT 2% O OBIRILIZ OV TE AL TOET,

e SEC N FaEBICLDiR 2 SN EIEEIL - RN IR A BT 5 147
2 R OBh B | T ANMCOWTHIET AL

o KENTITONIATA LR ELOEEDOR EERAZFE IR T INCERTHIL,
HOVNTREEEDOBE R DG T2 DR 2T 595812k > T, Y%l 1T
2 M O F | T AN LV IREMEET DL

o LITORI T CHREZDOHERIZYERK T D721Z Morrison HIR CTRENTZEG| T AR
ZUETTHZE, (1) ST O ATIC D )bh b K E TRERSNIZAEE DR
(2) KEBEF OO K EI TN ZAEE G BT D3R M & 1 k5K E
WTOFEIITZ . (3) EEOEG | DK ES THI TIN5 EThH, FEIIZRZE 51 3K
ENCTERE7-5E. (4)FEFIE T2 N S0 EG T W Y 3538 2k EN
TEL COWBHIRNIZFEE O LIABET IO LIABE EKGE LT BB I D7E T T4

AFEAERIZLL T OV 7 TRAZENTEET,

http: / /www.sec.gov/news/studies/2012/929y-study-cross-border-private-rights.pdf
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1. Passage of the JOBS Act in the United States

On March 27, 2012, the U.S. Congress passed The Jumpstart Our Business Startups Act,
or JOBS Act, a package of capital access reforms intended to (1) encourage initial public
offerings by reducing both initial and ongoing reporting requirements for certain
companies and (2) facilitate the ability of companies to raise capital in private and small
public offerings without registration with the Securities and Exchange Commission, or
SEC. President Obama signed the JOBS Act into law on April 5, 2012.

The major liberalization of the registered IPO process in the United States under the
JOBS Act, including the confidential review of registration statements, will be applicable
to “emerging growth companies”. An “emerging growth company” is defined as any
issuer with less than $1 billion in revenues in its last fiscal year, a threshold which would
have covered a significant majority of companies that went public in the United States
over the past several years. The definition is not linked to any specific jurisdiction of
incorporation, so both US and foreign companies are eligible. More details and a
discussion of the IPO process reforms are included in our firm memo dated March 27,
2012. (click here to see memo).

The Act also eases some conditions on private and small public offerings conducted
without registration with the SEC. Among other things, these changes include a
mandate to the SEC to relax the restriction on general solicitation in Rule 144A. Because
the rulemaking has not yet been completed and other liability considerations for issuers
remain, this change is not expected to have an immediate effect on publicity practices
surrounding Rule 144A /Reg S global offerings. For a discussion of some of these
considerations, see this memorandum prepared by 14 US law firms entitled "The JOBS
Act and General Solicitation: Impact on Private Offerings During the Period Prior to SEC
Rulemaking." (click here to see memo)

Since the passage of the JOBS Act, the SEC has already issued guidance on specific
topics as well as a request for pre-rulemaking comments. These include:

e aseries of frequently asked questions (FAQs) relating to the confidential
submission process with respect to draft registration statements by emerging
growth companies. The SEC's guidance is available at
http:/ /sec.gov/divisions/corpfin/ guidance/cfjumpstartfaq.htm.

e additional FAQs regarding the changes under the JOBS Act to registration
triggers under Section 12(g) of the U.S. Securities Exchange Act of 1934 and, for
banks and bank holding companies, the Section 12(g) and Section 15(d)
deregistration and cessation of reporting triggers, which are available at
http:/ /sec.gov/divisions/corpfin/guidance/ cfjjobsactfag-12g.htm.

e also, the SEC is inviting pre-rulemaking comments with respect to the
rulemaking the SEC will engage in under the JOBS Act. The SEC’s notice is at
http:/ /sec.gov/news/press/2012/2012-60.htm.
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2. Publication of SEC Study on Cross-Border Scope of the Private Right of Action
under Section 10(b) of the Exchange Act

As noted in our previous newsletter (click here to see newsletter), the US Supreme
Court’s June 2010 decision in Morrison v. National Australia Bank held that there is no
“affirmative indication” in the Exchange Act that Section 10(b) applies extraterritorially.
The effect was to limit application of Section 10(b) claims to situations involving the
purchase or sale of a security listed on an American stock exchange or the purchase or
sale of any other security in the United States. This was a clear departure from the
conduct and effects tests generally applied by lower federal courts prior to the decision.

In Section 929P of the Dodd-Frank Act, Congress effectively overruled the Morrison
decision in part by establishing US jurisdiction over any action brought or instituted by
the SEC or the Department of Justice alleging a violation of the antifraud provisions of
US securities laws and involving (1) conduct within the United States that constitutes
significant steps in furtherance of the violation, even if the securities transaction occurs
outside the United States and involves only foreign investors; or (2) conduct occurring
outside the United States that has a foreseeable substantial effect within the United
States.

The Dodd-Frank Act also directed the SEC to do a study of whether private rights of
action should also be similarly extended and submit a report to the relevant Senate and
House committees. The SEC has now published its report, which notes several options
with respect to private rights of action, including;

e enactment of conduct and effects tests for private actions similar to the tests
enacted for SEC or Department of Justice enforcement action;

e enactment of conduct and effects tests that are narrower, either by requiring the
plaintiff to show direct causation of loss linked to conduct within the United
States or by extending rights under such tests only to US resident investors; or

e modifying the transaction test put forth in the Morrison decision in order to
extend greater rights to investors in circumstances such as (i) a transaction in a
security of a class registered in the United States irrespective of the location of
the transaction, (ii) fraudulent conduct in the United States by securities
intermediaries while conducting overseas securities transactions on behalf of US
investors, (iii) fraudulent inducement is demonstrated to have occurred in the
United States even if the actual transaction is executed overseas and (iv) fraud in
connection with an off-exchange transaction if either party made the offer to sell
or purchase, or accepted the offer to sell or purchase, while in the United States.

The study is available at: http:/ /www.sec.gov/news/studies/2012/929y-study-cross-
border-private-rights.pdf.
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This memorandum is for general informational purposes and should not be regarded as legal advice.
Furthermore, the information contained in this memorandum does not represent, and should not be
regarded as, the view of any particular client of Simpson Thacher & Bartlett LLP. Please contact your
relationship partner if we can be of assistance regarding these important developments. The names and
office locations of all of our partners, as well as additional memoranda, can be obtained from our website,
www.simpsonthacher.com.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who
authored it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the
distribution of this publication to any person constitute the establishment of an attorney-client relationship. Simpson

Thacher & Bartlett LLP assumes no liability in connection with the use of this publication.
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