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Yesterday, in Comcast Corp. v. Behrend, the Supreme Court in a 5-4 decision 
reaffirmed that district courts cannot simply “rubber stamp” class certification.  Last 
year, in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), the Court explained that 
district courts must undertake a “rigorous analysis” of the evidence and arguments to 
ensure that the proponent of class certification satisfies the requirements of Federal Rule 
of Civil Procedure 23 before a putative class may be certified.  Building upon the Wal-
Mart decision, Comcast overturned the district court’s grant of class certification because 
it declined to entertain arguments against plaintiffs’ proffered damages model “simply 
because those arguments would also be pertinent to the merits determination.”  The 
Court held that the plaintiffs’ damages model fell short of establishing the Rule 23(b)(3) 
predominance requirement because the alleged damages could not be directly tied to the 
lone surviving theory of how Comcast’s activities allegedly harmed cable subscribers. 

CASE BACKGROUND  

In 2003, the Comcast plaintiffs brought a class action suit in the Eastern District of 
Pennsylvania against Comcast and affiliates, alleging that the defendants imposed 
horizontal territory, market and customer allocations, and engaged in unlawful 
monopolization and attempted monopolization in violation of Sections 1 and 2 of the 
Sherman Act. 

In 2007, the district court granted plaintiffs’ motion for class certification.  
However, the district court agreed to reconsider that decision after the Third Circuit’s 
decision the next year in In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305 (3d Cir. 
2008), which held that a court must thoroughly examine (including by weighing 
conflicting expert testimony if necessary) and resolve all legal and factual disputes 
relevant to class certification by a preponderance of the evidence. 

Front and center at the reconsideration hearing was the requirement of Rule 
23(b)(3) that issues of law or fact common to the class must predominate over questions 
specific to individual members of the class.  In discussing this predominance 
requirement, the district court quoted Hydrogen Peroxide, saying that it was necessary to 
determine whether the plaintiff class’ legal claim is “susceptible to proof at trial through 
available evidence common to the class.”  This type of analysis, the district court 
recognized, depended on the merits of the plaintiffs’ claim and required an assessment of 
what evidence the plaintiffs planned to use at trial to prove their claim. 

To read the decision in 
Comcast Corp. v. Behrend, 
please click here. 

The Report From 
Washington is published 
by the Washington, D.C. 
office of Simpson 
Thacher & Bartlett LLP. 

http://www.supremecourt.gov/opinions/12pdf/11-864_k537.pdf


   

    

Simpson Thacher’s Report From Washington, March 28, 2013 Page  2 
 

www.simpsonthacher.com 
 

To support its certification arguments at the reconsideration hearing, the 
plaintiffs presented a variety of expert reports to demonstrate the type of common 
evidence of antitrust impact applicable to all class members that they would use at trial.  
Plaintiffs asserted four theories of antitrust impact, including that defendants’ actions 
reduced the level of competition from “overbuilders,” companies that build competing 
cable networks, raising the prices paid by subscribers. 

Additionally, the plaintiffs presented expert reports to demonstrate a common 
methodology of calculating class-wide damages.  In response, Comcast presented its own 
experts’ reports that raised “substantial issues of fact and credibility” with regard to the 
plaintiffs’ experts. 

Importantly, the district court allowed plaintiffs’ case to proceed only on the 
“overbuilder” theory of antitrust impact.  However, the damages model sponsored by 
plaintiffs’ expert incorporated all four asserted theories and was not tied to the particular 
theory of antitrust impact that survived the district court’s scrutiny.  Nonetheless, the 
district court held that the class plaintiffs had demonstrated that they could establish 
antitrust impact and damages through common evidence applicable to all class members 
and granted the plaintiffs’ motion for class certification. 

On appeal, a divided Third Circuit panel affirmed the district court.  In rejecting 
Comcast’s arguments that the plaintiffs’ evidence was insufficient to satisfy Rule 23, the 
Court of Appeals explained that it was not the role of the court to “reach into the record 
and determine whether plaintiffs actually have proven antitrust impact,” but rather to 
determine if the plaintiffs “could prove antitrust impact through common evidence at 
trial.”  Expressing concern over converting certification decisions into mini-trials, the 
court held that a district court may engage in merits inquiries only when necessary.  To 
require any more, the Third Circuit reasoned, would contravene prior Supreme Court 
precedent and run “dangerously close to stepping on the toes of the Seventh Amendment 
by preempting the jury’s factual findings with our own.”  Moreover, with regard to the 
adequacy of the damages model, the court emphasized that “[a]t the class certification 
stage,” respondents were not required to “tie each theory of antitrust impact to an exact 
calculation of damages.” 

Last June, the Supreme Court granted Comcast’s petition for writ of certiorari.  
Comcast’s petition articulated the question presented as follows:  “whether a district 
court may certify a class action without resolving ‘merits arguments’ that bear on Rule 
23’s prerequisites for certification . . . .”  Interestingly, the Court’s order granting 
certiorari indicated that review was limited to the following question:  “[w]hether a 
district court may certify a class action without resolving whether the plaintiff class has 
introduced admissible evidence, including expert testimony, to show that the case is 
susceptible to awarding damages on a class-wide basis.” 

 
SUMMARY OF THE DECISION 
 

In a 5-4 opinion written by Justice Scalia and joined by Chief Justice Roberts and 
Justices Kennedy, Thomas, and Alito, the Court held that the class action was improperly 
certified under Rule 23(b)(3).  The Court began by quoting the Wal-Mart decision, re-
emphasizing the fact that courts, in all class certification proceedings, must undertake a 
“rigorous analysis” of the evidence and arguments to determine if class certification is 
warranted.  Additionally, the Court made clear that this rigorous analysis applies with 
special force to the predominance requirement: “The same analytical principles govern 
Rule 23(b).  If anything, Rule 23(b)(3)’s predominance criterion is even more demanding 

Repeatedly, we have 
emphasized that it “‘may be 
necessary for the court to 
probe behind the pleadings 
before coming to rest on the 
certification question,’ and 
that certification is proper 
only if ‘the trial court is 
satisfied, after a rigorous 
analysis, that the 
prerequisites of Rule 23(a) 
have been satisfied.’ . . . . 
The same analytical 
principles govern Rule 23(b).  
If anything, Rule 23(b)(3)’s 
predominance criterion is 
even more demanding than 
Rule 23(a).” 
 
-  Justice Scalia  

 

 

 



   

    

Simpson Thacher’s Report From Washington, March 28, 2013 Page  3 
 

www.simpsonthacher.com 
 

than Rule 23(a)….That explains Congress’s addition of procedural safeguards for (b)(3) 
class members beyond those provided for (b)(1) or (b)(2) class members (e.g., an 
opportunity to opt out), and the court’s duty to take a ‘close look’ at whether common 
questions predominate over individual ones.” 

The Court faulted the lower courts for merely accepting the plaintiffs’ damages 
model that provided a method to measure damages on a class wide basis but did not 
show that the model was tied to an accepted theory of antitrust impact.  The Court noted 
that failing to do so creates a situation where “any method of measurement is acceptable 
so long as it can be applied classwide, no matter how arbitrary the measurements may 
be.” 

The Court then went on to analyze the damages model at issue and explained 
that the model failed to measure damages resulting from the particular antitrust impact 
theory accepted by the courts below.  Because the damages model assumed the validity 
of all four theories of antitrust impact initially advanced by the plaintiffs, rather than 
focusing on the sole theory accepted by the lower courts, the Court held that it could not 
satisfy the 23(b)(3) predominance requirement.  The Court noted that “[p]rices whose 
level above what an expert deems ‘competitive’ [that have] been caused by factors 
unrelated to an accepted theory of antitrust harm are not ‘anticompetitive’ in any sense 
relevant here.” 

Justices Ginsburg, Breyer, Sotomayor, and Kagan dissented, arguing that the 
majority ignored the question presented by the Court and addressed at oral argument, 
which centered on admissibility.  Under that question, the dissent would dismiss the writ 
of certiorari as improvidently granted because Comcast failed to object to the expert 
testimony in question at the lower level.  Criticizing the majority, the dissent noted that 
the “Court’s newly revised question, focused on predominance, phrased only after 
briefing was done, left respondents without an unclouded opportunity to air the issue 
the Court today decides against them.  And by resolving a complex and fact-intensive 
question without the benefit of full briefing, the Court invites the error into which it has 
fallen.” 
 
IMPLICATIONS 
 

While the dissent argued that the “court’s ruling is good for this day and case 
only,” the likely implication of the majority opinion is to raise the bar for plaintiffs 
seeking class certification generally and particularly in antitrust cases where the ability of 
class plaintiffs to use a common method of proof to establish antitrust impact (or the fact 
of injury) on a class-wide basis is frequently a hotly disputed issue.  Moreover, this 
decision reinforces that lower courts must take a hard look at plaintiffs’ claims and 
proffered damages models, which at times will require considering the merits of the case, 
before certifying a class.  Because class certification is often a decisive point in litigation 
that can influence settlement decisions, defendants will be further protected from 
potentially frivolous class actions that would have little chance of surviving on the merits 
at trial.  

Conclusive resolution of the question on which certiorari was initially granted in 
Comcast -- whether expert testimony relied on at the class certification stage must be in 
the form of admissible evidence – must await another decision. The Supreme Court 
expressly stated in dictum in Wal-Mart that it “doubt[ed]” the district court’s ruling in 
Wal-Mart that Daubert determinations about the admissibility of expert testimony were 
not required to be made at the class certification stage.  Comcast will likely significantly 

“There is no question that 
the model failed to measure 
damages resulting from the 
particular antitrust injury on 
which petitioners’ liability in 
this action is premised.” 
 
- Justice Scalia  
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strengthen the post-Wal-Mart majority view endorsing critical evaluation of proffered 
expert testimony in support of class certification, which requires plaintiffs to demonstrate 
by a preponderance of the evidence that the expert’s reasoning and methodology are 
valid and can be properly applied to the facts in issue. 
 

    * * * 

The contents of this publication are for informational purposes only. Neither this 
publication nor the lawyers who authored it are rendering legal or other 
professional advice or opinions on specific facts or matters, nor does the 
distribution of this publication to any person constitute the establishment of an 
attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability 
in connection with the use of this publication. 
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