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The Court of Appeals recently weighed in on a topic that numerous courts have been addressing, the intersection of a federal statute fostering the development of wireless services and local control over the location of wireless facilities.  In Chambers v. Old Stone Hill case Road Associates, the Court held that the federal Telecommunications Act did not override a restrictive covenant that limited land use to residential buildings, and thus upheld an order directing that a cell tower and related facilities be dismantled.  On a matter of importance to lenders, the Court ruled that a bank should have filed a Notice of Lending under the Lein Law to provide trust beneficiaries (in this case, building subcontractors) with notice that the bank was a trustee of  funds assigned to it by a borrower/contractor, and was using trust assets to repay loans it had made to the contractor.  See Aspro Mechanical Contracting Inc. v. Fleet Bank, N.A.  And in In the Matter of K. L., the Court upheld Kendra's Law against constitutional challenge.


Restrictive Covenant Takes Precedence


In a case involving the placement of a cell tower, Chambers v. Old Stone Hill Road Associates, the Court addressed the reach of the federal Telecommunications Act (TCA) which was enacted in 1996 to "encourage development and reduce regulation of telecommunications technologies."  The Court ruled that the TCA could not overcome a restrictive covenant on land use.


Plaintiff homeowners and defendant Old Stone Hill Road Associates (Stone Hill) owned parcels of land in Pound Ridge divided from one large tract and subject to a restrictive covenant prohibiting the erection of any building other than a single-family house.  Stone Hill leased to defendant Verizon Wireless land on which to build a cell tower, storage shed and parking spaces for maintenance vehicles.  The Town Board granted Verizon a special permit to construct the facility on the Stone Hill property.  Plaintiffs obtained an order from the Supreme Court enjoining violation of the covenant and directing the removal of Verizon's facility.  The Appellate Division, Second Department, affirmed.


Defendants first contended that plaintiffs' contractual rights must yield to the public policy embodied in the TCA.  Two sections of the statute were considered relevant.  One provides that state and local regulation "shall not prohibit or have the effect of prohibiting the provision of personal wireless services."  The other provides that nothing in the TCA shall limit state or local authority over decisions regarding the placement of personal wireless service facilities.  With respect to the first provision, the Court’s majority, in an opinion by Chief Judge Judith S. Kaye, found the record did not establish that enforcing the covenant would effectively prohibit personal wireless service in Pound Ridge.  Indeed, in an amicus brief the Town admitted that another site or sites existed for the facility.  With respect to the second provision of the TCA, the Court interpreted it to mean that enforcement of the covenant would not violate public policy and was not preempted by the federal statute.  


Defendants also argued that the restrictive covenant should be extinguished pursuant to RPAPL Section 1951(2), which sets the circumstances in which a court may adjudge a restriction unenforceable.  The Court stated that the statute requires a determination of "whether in a balancing of equities [the restriction] can be said to be . . . 'of no actual and substantial benefit’."
  Here, the plaintiff homeowners did derive actual and substantial benefit from the covenant.  Defendants failed to establish hardship sufficient to tip the balance of equities in their favor.  Stone Hill's claim that it was unable to sell its property for residential use was unsubstantiated, and Verizon's hardship arising from the fact that it had already built the facility was "self-created."


Justice Susan Phillips Read dissented.  Justice Read adopted the interpretation of the TCA set forth in Sprint Spectrum v. Willoth, 179 F.3d 630, 643 (2d Cir. 1999), which held that "the [TCA]'s ban on prohibiting personal wireless services precludes denying an application for a facility that is the least intrusive means for closing a significant gap in a remote user's ability to reach a cell site."  The dissent argued that there was a significant gap in cell service to Pound Ridge and that building on the Stone Hill site was the least intrusive means for closing that gap.  (The majority had distinguished Sprint on the ground, inter alia, that it involved the extent of a town's authority to grant or deny a cell tower permit, not the enforcement of private contractual rights.)   In addition, the dissent would have found a violation of public policy on the basis that enforcement of the covenant "would impermissibly nullify the Town's ability to regulate local land use."


Construction Lenders Beware


Berry Street Corporation (“Berry”) in 1986 entered into a turnkey contract with the New York City Housing Authority (“NYCHA”) to buy three properties in Brooklyn, build housing on the properties and then convey the properties to NYCHA.  NYCHA agreed to make periodic payments to Berry as certain portions of the improvements on the properties were completed.  Three years later Fleet Bank’s predecessor, Norstar Bank (the “Bank”), made a construction loan to Berry under the terms of a building loan agreement, a building loan mortgage and a project loan mortgage all of which were properly recorded in accordance with § 22 of the Lien Law.


Berry at the same time assigned its rights under the turnkey contract to the Bank, and NYCHA agreed to make the period payments due directly to the Bank.  While the mortgages recorded by the Bank disclosed the assignment of the turnkey contract to the Bank, the assignment itself was not recorded nor did the Bank file a Notice of Lending.


Over time, as the improvements on the properties were completed, Berry conveyed title to NYCHA and NYCHA paid the purchase price directly to the Bank which used the payments to satisfy Berry’s debt and the mortgages.


Thereafter, various of Berry’s subcontractors who had provided labor, services and materials to the project brought a class action under Lien Law § 77, Aspro Mechanical Inc. v. Fleet Bank, N.A.  They alleged that the Bank was a trustee when it received payments from NYCHA and that its use of the proceeds of the sale of the properties to pay itself was a diversion of trust assets in violation of its fiduciary duty as trustee to the subcontractors under the Lien Law.  The Bank asserted that it was not a statutory trustee but rather a lender mortgagee, that the payments it received under the assignment were not trust assets and that the subcontractors’ claims were barred because of the Bank’s “superior mortgage interest.”


Both sides moved for summary judgment.  The subcontractors' motion was granted and the motion court ordered a trial on damages; the amount of damages was thereafter stipulated to by the parties.  The Appellate Division, Second Department, affirmed.


The Court, in an opinion by Judge Victoria A. Graffeo for a unanimous Court (Judge Robert Smith taking no part), affirmed.  The Court’s opinion presents a comprehensive discussion of the applicable trust fund provisions of the Lien Law showing that the clear purpose of Article 3-A is to insure the payment of those who provide labor and materials at the direction of an owner or a general contractor to improve real property.


In the Court, the Bank withdrew its challenge lodged below that the payments it received by NYCHA were not trust assets and that it was not a trustee under Article 3-A.  Such direct payments to the Bank therefore rendered the Bank a statutory owner-trustee of the payments which it held as a fiduciary for the trust beneficiaries (the subcontractors) to be used solely for their interests.  Accordingly, the Court held that the Bank’s use of the trust assets to repay its own loans to Berry without notice to the trust beneficiaries was a breach of fiduciary duty.


The Bank argued that the specific reference to the Berry assignment of payments in the mortgages recorded by the Bank was the equivalent of record notice to potential claimants (the subcontractors) of the Bank’s priority over subsequently filed liens.  While the Court acknowledged that potential trust beneficiaries could ascertain the Bank’s priority as a secured lender under the mortgages, these documents would not make the subcontractors aware that the Bank was the trustee of the Article 3-A assets, which was an issue the Bank itself had earlier challenged in the case.


The Court explained that the Lien Law provided a method – the filing of a Notice of Lending – under which the Bank as trustee could provide specific notice to potential beneficiaries that the Bank had the right to repayment from trust funds to satisfy Berry’s debt.  Absent such filing, or other appropriate notice to the beneficiaries, the Bank had no defense to the claims.


Kendra's Law


"Kendra's Law" (Mental Hygiene Law § 9.60) was enacted after Kendra Webdale was fatally pushed onto subway tracks by a mentally ill man who had failed to take his prescribed medication.  The statute adopted a system for assisted outpatient treatment (AOT) of psychiatric patients who are capable of living in the community with support and supervision.  Petitioner in Matter of K. L. unsuccessfully challenged Kendra's law as violative of due process.


Kendra's law provides that a petition may be filed for an order adopting an AOT plan for a mentally ill person.  Before the court may issue such an order, it must conduct a hearing and make numerous findings by clear and convincing evidence.  Among those findings are that:  the patient is unlikely to survive safely in the community without supervision; the patient has a history of noncompliance with the recommended treatment; such noncompliance has led to the patient either being hospitalized or incarcerated, or threatening to commit serious violent acts toward himself or others; and the AOT adopted is the least restrictive appropriate and feasible treatment.  


In the event a patient fails to comply with an AOT order, an effort must be made to solicit the patient's compliance.  If such effort fails and a physician makes the judgment that the patient may need either involuntary commitment or immediate observation, the patient may be removed to a hospital for up to 72 hours for examination in order to determine whether hospitalization is required.  


In Matter of K. L., a psychiatrist filed a petition for an AOT order for petitioner, who had a history of aggressiveness toward family members and of noncompliance with prescribed medication and treatment.  The proposed order would have required petitioner to participate in psychiatric outpatient care and individual therapy, undergo blood testing, and administer medication himself or submit to medication by medical personnel.


In opposing the petition, petitioner first challenged Kendra’s Law on the ground that the statute does not require a finding that a patient is incapacitated before that patient is ordered to follow an AOT plan.  The Court, in a unanimous opinion by Chief Judge Judith S. Kaye (Judge Robert Smith took no part), determined that the statute's criteria for issuing an AOT order complied with due process.  The opinion noted that, while every adult of sound mind has a right to decide what will be done with his body, such right is not absolute.  Here, an assisted outpatient's right to refuse treatment is outweighed by the State's compelling interest in its police power to protect the community and its parens patriae power to care for its citizens who are unable to care for themselves.  Further, the Court observed, given that violation of an AOT order does not, by itself, result in any sanction of a patient, an order’s restriction on a patient's freedom is "minimal."  


Petitioner also raised a due process challenge to the provision of the statute that permits a noncompliant patient to be temporarily removed to a hospital for examination, arguing that prior notice and hearing should be required.  Applying the "Mathews test" (Mathews v. Eldridge, 424 U.S. 319 (1976)), the Court weighed three factors: "the private interest affected; the risk of erroneous deprivation [of liberty] through the procedures used and the probable value of other procedural safeguards; and the government's interest."  


The Court agreed that a 72-hour removal to a hospital constituted a substantial deprivation of liberty, but determined that interest was outweighed by the other Mathews factors.  It found that the risk of erroneous deprivation was "minimal" given the safeguards in the statute, including the findings that a court must make before issuing an AOT order.  It characterized as "quite strong" the State's interest in removing noncompliant patients who had previously been determined by a court to be, in instances of noncompliance, at risk of deterioration likely to result in serious harm.  Finally, it found that the State has an interest in protecting the mentally ill, and that the statute furthers that interest by allowing physicians to examine patients in the hospital in order to determine if noncompliance has created a need for inpatient treatment.




� Quoting Orange & Rockland Util. v. Philwold Estates, 52 N.Y.2d 253, 266 (1981) (emphasis in original).
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