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The recently-enacted Consolidated Appropriation Act amends the Securities Exchange Act of 1934 (“Exchange 

Act”) to exempt certain brokers that specialize in the purchase and sale of privately-held companies (“M&A 

Brokers”) from broker-dealer registration requirements under Section 15(a) of the Exchange Act (such 

exemption, the “M&A Broker Exemption”).1 Previously, M&A Brokers could rely on no-action guidance 

published and revised in 2014 (“M&A Broker No-Action Letter”)2 by the staff of the Securities and Exchange 

Commission (“SEC”) to engage in the business of effecting M&A securities transactions of privately-held 

companies without registering as a broker with the SEC. The M&A Broker Exemption became effective and the 

M&A Broker No Action Letter was rescinded in March 2023. As discussed below, the M&A Broker Exemption is 

only available for transactions involving small privately-held companies, whereas the M&A Broker No-Action 

Letter permitted reliance for all privately-held companies. Persons previously relying on the M&A Broker No-

Action Letter should review the availability of the M&A Broker Exemption to their practices as they may need to 

consider changing business practices or registering as a broker with the SEC. 

Background  

Section 3(a)(4)(A) of the Exchange Act defines the term “broker” to mean “any person engaged in the business of 

effecting transactions in securities for the account of others.” A person who effects the sale of all or a controlling 

interest in an operating business through a securities transaction is generally deemed to be effecting the sale of 

securities and is therefore a “broker” pursuant to section 3(a)(4) of the Exchange Act.3 Consequently, such person 

would be required to register as a broker. Registering as a broker is a costly and time consuming process which 

significantly increases the regulatory footprint of the registrant. 

In 2014, the SEC staff issued the M&A Broker No-Action Letter, which permitted an M&A Broker, subject to 

several conditions, to engage in the business of effecting securities transactions in connection with the transfer of 

ownership and control of a privately-held company to a buyer that will actively operate the company or the 

business conducted with the assets of the company. For these purposes, a privately-held company is a company 

                                                   
1 Codified in Section 15(b)(13) of the Exchange Act. 

2 Faith Colish, Esq., Arter Ledyard & Milburn LLP, et al., SEC No-Action Letter (February 4, 2014, rescinded March 29, 2023). 

3 In 1985, the U.S. Supreme Court held that the sale of all or a controlling interest in a business involves the a sale of “securities” within the 
meaning of the Securities Act of 1933. 471 U.S. 681 (1985); 471 U.S. 701 (1985). Alternatively, if a transaction is structured as an asset sale 
rather than a stock sale, then such transaction does not involve the sale of securities, and such person would not meet the definition of 
“broker” under the Exchange Act. 
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that does not issue any class of securities registered, or required to be registered, under Section 12 of the Exchange 

Act or does not file, or is not required to file, periodic reports under Section 15 of the Exchange Act. 

The M&A Broker Exemption  

Unlike the M&A Broker No-Action Letter, the M&A Broker Exemption creates a statutory exemption from SEC 

registration requirements under the Exchange Act for M&A Brokers.4 Importantly, in a significant departure from 

the M&A Broker No-Action Letter, the M&A Broker Exemption caps the eligibility of privately-held companies to 

an EBITDA of less than $25 million and gross revenues of less than $250 million in such 

company’s prior-year. Accordingly, persons wishing to avail themselves of the M&A Broker Exemption will 

only be able to do so if the target privately-held company has an EBITDA and gross revenues under these 

amounts, which are subject to change by the SEC over time. 

In addition to these size limits, the M&A Broker Exemption is available if the M&A Broker does not: 

1. have custody over any securities to be exchanged by the parties; 

2. transact with any public offering of securities;  

3. engage in a transaction involving a shell company (i.e., company with no or nominal operations, and has (i) 

no or nominal assets, (ii) assets consisting solely of cash and cash equivalents, or (iii) assets consisting of 

any amount of cash and cash equivalents and nominal other assets);  

4. provide financing directly or indirectly for the transaction;  

5. assist in obtaining financing from an unaffiliated third party without complying with all applicable laws 

and disclosing compensation;  

6. represent both parties unless the parties provided written consent after receiving appropriate disclosure;  

7. assist with the formation of a group of buyers;  

8. facilitate a transaction with a passive buyer or a group of passive buyers; and  

9. bind any party to a transfer of ownership. Further, as with the no action guidance, an M&A Broker may not 

avail itself of the M&A Broker Exemption if it has been barred from association with a broker or dealer by 

the SEC, any state or any self-regulatory organization or has been suspended from association with a 

broker or dealer. 

 

 

                                                   
4 The term “M&A broker” means, subject to certain conditions, “a broker, and any person associated with a broker, engaged in the business of 

effecting securities transactions solely in connection with the transfer of ownership of an eligible privately held company, regardless of 
whether the broker acts on behalf of a seller or buyer, through the purchase, sale, exchange, issuance, repurchase, or redemption of, or a 
business combination involving, securities or assets of the eligible privately held company . . .” 
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Blue Sky Limitations of the M&A Broker Exemption  

The M&A Broker Exemption does not preempt state law broker registration or other state law requirements. 

While the creation of this statutory regime helps to solidify the federal stance on this issue, it is important to note 

that M&A Brokers may still need to consider state securities laws and regulations. The North American Securities 

Administrators Association (“NASAA”) drafted a model rule that addresses the disparity, creating a state-level 

correlating exemption; however, not all states have adopted the NASAA model rule. Therefore, M&A Brokers 

should also consider the applicable state requirements for each state in which they conduct business. While the 

regulations may change over time, it would be prudent to review practices and consult with a legal professional 

before engaging in M&A activities as a broker or consultant. 
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are 

rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to 

any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in 

connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these 

important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained 

from our website, www.simpsonthacher.com. 
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