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On February 13, 2017, the U.S. Commodity Futures Trading Commission’s (“CETC™) Division of Swap Dealer
and Intermediary Oversight (“DSIQO”) issued a no-action letter providing relief until September 1, 2017 (the
“CETC Time Limited Relief”) to registered swap dealers for non-compliance with CFTC variation margin

requirements for uncleared swaps that have a compliance date of March 1, 20171 (the “March 1 VM
Requirements”).

I. Regulatory Background for the March 1 VM Requirements

Pursuant to the requirements under the Dodd-Frank Wall Street Reform and Consumer Protection Act,
certain U.S. prudential regulators2 (collectively, the “Prudential Regulators”) and the CFTC separately

adopted final rules requiring the posting and collection of initial and variation margin by swap dealers and
major swap participants registered with the CFTC (collectively, “swap entities”) in respect of uncleared
swaps. The margin rules adopted by the Prudential Regulators apply to swap entities for which there is a
Prudential Regulator.® The margin rules adopted by the CFTC apply to swap entities not regulated by any
Prudential Regulator (such swap entities, “CFTC Swap Entities”).

The March 1 VM Requirements are a part of the CFTC margin rules that require each CFTC Swap Entity to
post and collect variation margin in respect of uncleared swaps entered into on or after March 1, 2017 where
its counterparty under such swap is either a financial end-user4 or a swap entity.> The uncleared swaps

1 Commission Regulation 23.153. See 17 CFR § 23.153.

2 The Federal Deposit Insurance Corporation, the Department of the Treasury (the Office of the Comptroller of the
Currency), the Board of Governors of the Federal Reserve System, the Farm Credit Administration and the Federal
Housing Finance Agency.

3 As of the date of this memorandum, the Prudential Regulators have not issued any similar no-action relief for failure to
timely comply with the variation margin rules adopted by the Prudential Regulators.

4 See 17 CFR § 23.151.

5See 17 CFR § 23.153.
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covered by such requirement include, among other derivative products, fixed-for-floating interest rate
swaps, interest rate caps, non-deliverable FX swaps and forwards and FX options.

Il1. Conditions and Limitations to the No-Action Relief

The CFTC Time Limited Relief is available to a swap dealer (“SD”) if the following conditions are satisfied —

1. the non-compliance is solely due to the SD, in good faith, needing more time to complete necessary
credit support documentation or implement necessary operational processes;

2. the SD continues to use its best efforts to comply with the March 1 VM Requirements as soon as
possible;

3. until it is able to comply with the March 1 VM Requirements, the SD continues to post and collect
variation margin with counterparties under pre-existing variation margin arrangements; and

4. the SD complies with the March 1 VM Requirements no later than September 1, 2017.

In the no-action letter, the DS1O emphasizes that SDs are expected to make “continual, consistent and
guantifiable progress” toward compliance during the no-action period and the DSIO intends to monitor the
process of SDs who will rely on the no-action letter. The DSIO also notes that the no-action letter does not
postpone the March 1, 2017 compliance date; it merely provides market participants with a six-month grace
period to come into compliance.

For the avoidance of doubt, the no-action letter has no effect on the variation margin requirements with the
September 1, 2016 compliance date which apply to uncleared swaps between certain entities who have
covered swaps with average daily notional amount for March, April and May of 2016 exceeding $3 trillion.

For more information about any of the foregoing, please contact the following members of the Firm’s
Derivatives Group: Joyce Y. Xu (jxu@stblaw.com); Shimeng Cheng (Shimeng.Cheng@stblaw.com).

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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