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IRS Temporarily Reduces the Cash Limitation Percentage Applicable to
Certain Part Stock, Part Cash Distributions by Publicly Offered REITs
and Publicly Offered RICs

May 7, 2020

Summary

On May 4, 2020, the Internal Revenue Service (the “IRS”) released Rev. Proc. 2020-19, which provides temporary
guidance on the minimum amount of cash that publicly offered real estate investment trusts (“REITs”) and
publicly offered regulated investment companies (“RICs”) must be prepared to distribute to their shareholders in
order for certain elective part stock, part cash distributions to qualify for the dividends-paid deduction.
Specifically, the new guidance temporarily modifies the safe harbor previously provided under Rev. Proc. 2017-45
by reducing the “Cash Limitation Percentage” from 20 percent to 10 percent in order to alleviate current liquidity
constraints on such REITs and RICs caused by the economic impact of the coronavirus. This means that in order
for certain distributions paid in REIT or RIC stock to qualify as dividends for purposes of the dividends-paid
deduction available to REITs and RICs, at least 10 percent of those distributions must be potentially payable in
cash, at the election of the shareholders.

This temporary modification applies solely with respect to dividends declared on or after April 1, 2020 and on or
before December 31, 2020.

Background
DISTRIBUTIONS ELIGIBLE FOR THE DIVIDENDS-PAID DEDUCTION

Both REITs and RICs are generally required to distribute at least 9o percent of their taxable income each year in
order to maintain their tax status as a REIT or RIC and may generally eliminate their corporate-level income tax
liability by distributing 100 percent of their taxable income each year; however, the distributions must qualify for
the dividends-paid deduction under Section 562(a) of the Internal Revenue Code of 1986, as amended (the
“Code”). A distribution by a REIT or a RIC to its shareholders will qualify for the dividends-paid deduction under
Section 562(a) of the Code if the distribution is treated as a taxable dividend at the shareholder-level under
Section 301(c)(1) of the Code. Section 301(c)(1) of the Code will generally treat distributions as taxable dividends if
the distributions are paid out of the REIT’s or RIC’s earnings and profits. While cash distributions paid out of
earnings and profits (not in redemption of a shareholder’s interest) will readily qualify as dividends under Section

301 of the Code, distributions by a REIT or a RIC of its own stock do not generally qualify as dividends under
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Section 301 of the Code and thus would not generally be eligible for the deduction. However, Section 305(b)(1) of
the Code provides that distributions by a REIT or a RIC of its own stock will be treated as dividends under Section
301 of the Code if the distributions are, at the election of the shareholders, payable in either stock or property. As a
result of this exception, REITs and RICs are able make certain stock distributions to their shareholders (e.g.,
pursuant to a dividend reinvestment plan) that qualify for the dividends-paid deduction, provided shareholders

have the option to elect that such distributions be paid in cash.

SAFE HARBOR RULE FOR ELECTIVE CASH/STOCK DISTRIBUTIONS

Rev. Proc. 2017-45 established a safe harbor for elective cash/stock distributions, providing that a distribution by
a REIT or RIC of its own stock will qualify as a dividend under Section 301 of the Code if the following conditions

are satisfied:

o A REIT or RIC makes a distribution to its shareholders with respect to its stock.

o Pursuant to the declaration of the distribution, each shareholder is entitled to elect to receive cash or stock

with respect to part or all of the distribution.

e The Cash Limitation Percentage, i.e., the portion of the entire distribution potentially payable in the form of

cash, must equal at least 20 percent.

o Shareholders electing to receive a cash percentage that is less than or equal to the Cash Limitation

Percentage must receive cash equal to their elected amount.

o If the aggregate amount of cash elected by all shareholders does not exceed the Cash Limitation Amount
(i.e., maximum aggregate amount of cash to be distributed to all shareholders as limited by the declaration

of the distribution), then all shareholders must receive cash equal to their elected amount.

o If the aggregate amount of cash elected by all shareholders exceeds the Cash Limitation Amount, each
shareholder that has elected to receive more than the Cash Limitation Percentage will receive a pro rata

amount of cash that approximates their relative entitlement.

e The number of shares received by a shareholder must be based upon a formula that (1) utilizes the market
value of the shares, (2) is designed so that the value of the shares received corresponds as closely as
practicable to the amount of cash to be received under the declaration with respect to that share, and (3)

uses data from a period of no more than two weeks ending as close as practicable to the payment date.

Rev. Proc. 2020-19 modifies the above by reducing the Cash Limitation Percentage from 20 percent to 10 percent.
This temporary modification applies solely with respect to dividends declared by a REIT or a RIC on or after April

1, 2020 and on or before December 31, 2020.
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Conclusion

By reducing the Cash Limitation Percentage described above from 20 percent to 10 percent, Rev. Proc. 2020-19
enables publicly offered REITs and RICs to satisfy the distribution requirements necessary to maintain their tax
status as a REIT or a RIC and eliminate their corporate-level income tax liability without having to sacrifice as

much liquidity.

For further information regarding this memorandum, please contact one of the following members of our Tax

Department:

NEW YORK CITY

John J. Creed Marcy G. Geller Jonathan Goldstein
+1-212-455-3485 +1-212-455-3543 +1-212-455-2048
jcreed @stblaw.com mgeller@stblaw.com jgoldstein@stblaw.com
Nancy L. Mehlman Andrew B. Purcell

+1-212-455-2328 +1-212-455-3064

nmehlman@stblaw.com apurcell@stblaw.com

PALO ALTO

Katharine P. Moir
+1-650-251-5035
kmoir@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained
from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP


https://www.stblaw.com/our-team/partners/john-j-creed
mailto:jcreed@stblaw.com
https://www.stblaw.com/our-team/partners/marcy-g-geller
mailto:mgeller@stblaw.com
https://www.stblaw.com/our-team/partners/jonathan-goldstein
mailto:jgoldstein@stblaw.com
https://www.stblaw.com/our-team/partners/nancy-l-mehlman
mailto:nmehlman@stblaw.com
https://www.stblaw.com/our-team/partners/andrew-b-purcell
mailto:apurcell@stblaw.com
https://www.stblaw.com/our-team/partners/katharine-p-moir
mailto:kmoir@stblaw.com
http://www.simpsonthacher.com/

