Memorandum
SEC Sanctions Chinese Affiliates of “Big Four” Auditing Firms

February 23, 2015

On February 6, 2015, the Securities and Exchange Commission (“SEC”) announced a settlement with the
Chinese affiliates of the “Big Four” auditing firms – Ernst & Young, KPMG, Deloitte, and Pricewaterhouse
Coopers – resolving an administrative proceeding instituted against the firms in 2012 due to their refusal to
produce requested audit work papers to the SEC. 1 An initial decision issued by an administrative law judge
in January 2014 had found that the Chinese accounting firms willfully refused to provide the audit work
papers in violation of Section 106 of the Sarbanes-Oxley Act of 2002 and the Securities Exchange Act of 1934,
as amended (the “Exchange Act”), and thus censured the firms and denied them the privilege of practicing or
appearing before the SEC for six months. 2 Both the SEC’s Division of Enforcement and the respondents
appealed the judge’s ruling to the SEC, ultimately leading to the current settlement.
The SEC’s order implementing the settlement includes a finding “that each Settling Respondent willfully
refused to comply with the requests that were issued to it under Section 106, and each Settling Respondent
willfully violated Section 106 of the Sarbanes-Oxley Act.” The order:
• censures each of the auditing firms “for its willful violations of the securities laws”;
• memorializes certain undertakings by each of the firms, including a payment by each of the firms in the

See In the Matter of BDO China Dahua CPA Co., Ltd., et al., “Order on the Basis of Offers of Settlement of Certain
Respondents Implementing Settlement,” Securities Exchange Act Release No. 74217; File Nos. 3-14872, 3-15116 (Feb. 6,
2015).
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For a summary of the underlying facts and the administrative law judge’s initial decision, see Simpson Thacher &
Bartlett LLP, “Administrative Law Judge Temporarily Bars Chinese Affiliates of ‘Big Four’ Auditing Firms From Practice”
(Feb. 18, 2014).
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amount of $500,000 to the United States Treasury;
• stays the proceeding against the firms for a period of four years, during which time the firms must
“perform specified undertakings in response to any future requests for documents covered by Section 106
of Sarbanes-Oxley,” and indicates that if the proceeding is not restarted within four years, it will be
deemed dismissed;
• specifies procedures that the firms must follow “in response to any future requests for documents covered
by Section 106 of Sarbanes-Oxley”; and
• provides “at least three additional forms of relief in the event the Division [of Enforcement] is unsatisfied
by the productions of documents that it receives in response to future requests.” Depending on the
circumstances, the SEC may:
o

enter an order “that partially denies the Settling Respondent the privilege of practicing or appearing
before the Commission, for a period of six (6) months”;

o

commence a new, expedited administrative proceeding against the non-compliant firm; or

o

terminate the stay and restate the current proceeding.

Significance of the Settlement
The sanctions imposed on the Chinese accounting firms underscore that firms registered with the Public
Company Accounting Oversight Board that perform audit work for U.S. issuers must, upon request, produce
audit work papers to the SEC – regardless of any foreign laws that purportedly prevent them from doing so –
and that refusal to comply with the SEC’s request for these documents can have severe consequences. As
noted by the Associate Director of the SEC’s Enforcement Division, Antonia Chion, “[t]he settlement is an
important milestone in the SEC’s ability to obtain documents from China,” which the SEC hopes to be “an
enduring milestone.” 3
The settlement lifts the uncertainty regarding the impact of the enforcement action on U.S. issuers with
operations in China. Unlike the administrative law judge’s initial decision, which imposed a temporary
practice bar on China’s “big four” accounting firms and thus would have required the Chinese branches of
U.S.-traded companies to find substitutes for these firms to perform their audits, the terms of the settlement
have no bearing on issuers, so long as the audit firms remain in compliance and the practice bar is not
instated.

U.S. Securities and Exchange Commission, “SEC Imposes Sanctions Against China-Based Members of Big Four
Accounting Networks for refusing to Produce Documents” (Feb. 6, 2015).
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If you have any questions or would like additional information, please do not hesitate to contact Yafit Cohn
at (212) 455-3815 or yafit.cohn@stblaw.com, or any other member of the Firm’s Public Company Advisory
Practice.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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