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On April 4, 2022, the U.S. Department of Justice Antitrust Division (the “Division”) announced important
clarifications and modifications to its Corporate and Individual Leniency Policies (the “Leniency Program”) in the
form of revised Frequently Asked Questions about the Antitrust Division’s Leniency Program (“FAQs”).* The
Leniency Program is unique to the Division and provides for immunity for companies and individuals who are
first to self-report criminal antitrust violations—price-fixing, bid-rigging and market/customer allocation
agreements among competing companies (so called “antitrust cartels”). For the last thirty years, the Leniency
Program has remained a mainstay of the Division’s anti-cartel enforcement efforts, touted by the Division as its
most effective tool for destabilizing and rooting out otherwise clandestine antitrust cartels. The success of the
Division’s Leniency Program has led countries around the world to adopt similar programs to combat antitrust

cartels within their jurisdictions.

Many of the new updates to the Leniency Program reflect a formalization of the Division’s evolving practices,
which are now more expressly clarified in the revised FAQs. These clarifications include a more extensive
discussion of the requirements for securing certain statutory limitations on civil damages claims under the
Antitrust Criminal Penalty Enhancement and Reform Act (“ACPERA”™); guidance around the inclusion of current
and former employees, corporate affiliates, agents and contractors in the scope of a leniency application; and
further detail regarding the circumstances under which a leniency application may expire or be withdrawn or

revoked.

Other updates, however, appear to fundamentally alter the Leniency Program by imposing new and more

stringent requirements on applicants. The most notable of these changes include:
1. Leniency applicants are required to “promptly” self-report potential violations.

The Division has long recommended that companies seek a leniency marker at the first indication of wrongdoing
and have emphasized the prisoner’s dilemma aspect of the Leniency Program, which permits only the first
company to report potential wrongdoing to obtain a marker. However, the Division now expressly places the

burden on the applicant to show that its self-reporting was “prompt.” According to the updated FAQs, reporting is

1 U.S. Department of Justice Antitrust Division, Frequently Asked Questions About the Antitrust Division’s Leniency Program (April 4, 2022),
available at https://www.justice.gov/atr/leniency-program.
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still considered prompt if a company first conducts a preliminary internal investigation “in a timely fashion” in
order to confirm whether a potential violation occurred, but any undue delay beyond a preliminary investigation

may put leniency eligibility at risk.

This requirement is also coupled with revised guidance as to when a company is considered to have “discovered”
potential misconduct—i.e., the time the proverbial prompt-reporting clock starts to tick. According to the updated
FAQs, the Division considers an organization to have discovered the illegal activity “at the earliest date on which
an authoritative representative of the applicant for legal matters—the board of directors, its counsel...or a
compliance officer—was first informed of the conduct at issue.” What remains unclear is whether a potential
violation is “discovered” when such a representative is actually aware of the illegality of the conduct, or if the
Division intends to hold companies to a constructive knowledge or “should have known” standard. For example,
in the circumstance where a non-lawyer compliance officer became aware of possible misconduct but failed to
recognize its legal significance, only for the conduct to then be discovered and properly recognized a year later by
in-house legal counsel, the updated FAQs raise questions about whether a company would be barred from seeking

leniency.

The combination of these promptness and discovery requirements, as well as the ambiguity surrounding their
application in practice, raises new strategic considerations for companies evaluating a potential application for
leniency. Companies now need to consider whether, on the one hand, to risk self-reporting at a time when they
may have not have thoroughly explored potential discovery issues that may bar them from receiving leniency, and
on the other hand, conducting a comprehensive and more time-intensive internal investigation before seeking

leniency and running the risk the Division will ultimately consider their application untimely.

2. Leniency applicants are required to remediate conduct and demonstrate a restitution plan

before a conditional leniency letter will be granted.

While the Leniency Program has traditionally required an applicant to remediate conduct and pay restitution to
victims, the updated FAQs introduce an expected timeline and scope for these requirements that raise still

additional, new considerations for potential leniency applicants.

As to remediation, according to the updated FAQs, a leniency applicant must demonstrate to the Division that it
has remedied its conduct and mitigated future antitrust risks before any conditional leniency (i.e., immunity
conditioned on continuing cooperation) will be granted. The updated FAQs recognize that remediation can be
achieved in “a variety of ways,” but also emphasize that the remediation will be highly fact-specific and dependent
on the nature of the conduct and harm and the applicant’s role in the misconduct. The updated FAQs cite not only
improvements to antitrust compliance programs, but also reference “additional steps” that may be necessary to
show that a leniency applicant recognizes the seriousness of and accepts responsibility for the conduct.
Importantly, the updated FAQs also note that the Division may require applicants to discipline or remove any

culpable or non-cooperating personnel.
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As to restitution, the Division now requires leniency applicants to present “concrete, reasonably achievable plans”
about how they will make restitution in order to receive conditional leniency. This requirement may prove
challenging because, as recognized elsewhere in the FAQs, the restitution obligation is often fulfilled through
settlements in parallel civil actions brought on behalf of victims. The updated FAQs do not address whether a
proposal to pay restitution as part of a civil settlement is sufficient to meet this requirement, and because civil
actions tend to follow or lag behind criminal investigations—particularly in the context of a leniency application
where the applicant self-reports conduct the Division is not already aware of (so called “Type A” leniency)—
leniency applicants may struggle to meet this requirement until far down the road in civil litigation. The updated
FAQs are also silent on other key questions like how restitution will be calculated if no civil suit has commenced;
what happens if a civil suit is filed after restitution has already been made; and what process will be afforded to an

applicant where there are disputes about the scope of what constitutes appropriate restitution.

While remediation and restitution requirements are not themselves new to the Leniency Program, the updated
FAQs create significant uncertainties about what will be expected from leniency applicants going forward in these
areas and how the Division may choose to wield the broad discretion it has now reserved for itself to disqualify
applicants under these requirements. These requirements also raise more practical issues for potential applicants
in identifying problematic conduct suitable for self-reporting by introducing new obstacles for companies seeking

to secure the cooperation of potentially culpable employees in the course of an internal investigation.

3. Leniency applicants are prohibited from taking positions in civil litigation that contravene its

corporate confession.

Because investigations by the Division often coincide with or lead to parallel civil actions by private damages
claimants, leniency applicants must routinely be prepared to juggle the demands of meeting the Leniency
Program requirements while also defending against civil claims. The updated FAQs narrow the tightrope that
leniency applicants must be willing to walk in these circumstances: mounting a valid and robust defense in
parallel civil actions while refraining from taking positions or making statements that contradict the corporate
confession of wrongdoing made to the Division in furtherance of a leniency application. This balancing act is no
small feat, as there are often material differences between the nature and scope of the conduct an applicant self-
reports under the Leniency Program and that which may be broadly claimed in any civil damages action.
Nonetheless, the updated FAQs make clear that applicants choosing to navigate this tightrope will now do so
without a safety net and at their own risk by expressly reserving to the Division the right to disqualify applicants
for any actual or perceived inconsistencies between an applicant’s leniency application and its civil defense
strategy.

* X %

Whether, when and how to apply for leniency are complex decisions, requiring careful consideration of the

numerous requirements, risks and collateral consequences involved for a company and its employees. The
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Division’s latest FAQs further clarify many of those considerations, but also introduce and muddy certain others.

Accordingly, companies and individuals would be well advised to seek expert guidance when assessing their

options for navigating a potential criminal antitrust problem.

CONTACT THE AUTHORS

For further information about this Alert, please contact the following authors: John Terzaken, Abram J. Ellis,

Elizabeth H. French, or any other member of the Government and Internal Investigations or Antitrust

and Trade Regulation groups below.

GOVERNMENT AND INTERNAL INVESTIGATIONS GROUP/ANTITRUST AND TRADE REGULATION

Antonio Bavasso
+32-2-504-73-10
antonio.bavasso@stblaw.com

Harrison J. (Buzz) Frahn
+1-650-251-5065
hfrahn@stblaw.com

Jeffrey H. Knox
+1-202-636-5532
jeffrey.knox@stblaw.com

Karen Porter
+1-202-636-5539
karen.porter@stblaw.com

John Terzaken
+1-202-636-5858
john.terzaken@stblaw.com

Brooke E. Cucinella

+1-212-455-3070
brooke.cucinella@stblaw.com

Nicholas S. Goldin
+1-212-455-3685
ngoldin@stblaw.com

Noritaka Kumamoto
+81-3-5562-6219
nkumamoto@stblaw.com

Sara Y. Razi
+1-202-636-5582
sara.razi@stblaw.com

Elizabeth H. French
+1-202-636-5866
elizabeth.french @stblaw.com

Abram J. Ellis
+1-202-636-5579
aellis@stblaw.com

Peter Guryan
+1-212-455-2750
peter.guryan@stblaw.com

Preston Miller
+1-202-636-5822
preston.miller@stblaw.com

Etienne Renaudeau
+32-2-504-73-20
erenaudeau@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained
from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP


https://www.stblaw.com/client-services/practices/litigation/government-and-internal-investigations
https://www.stblaw.com/client-services/practices/litigation/antitrust-and-trade-regulation
https://www.stblaw.com/client-services/practices/litigation/antitrust-and-trade-regulation
https://www.stblaw.com/our-team/partners/antonio--bavasso
mailto:antonio.bavasso@stblaw.com
https://www.stblaw.com/our-team/partners/brooke-e--cucinella
mailto:brooke.cucinella@stblaw.com
https://www.stblaw.com/our-team/partners/abram-j-ellis
mailto:aellis@stblaw.com
https://www.stblaw.com/our-team/partners/harrison-j-frahn
mailto:hfrahn@stblaw.com
https://www.stblaw.com/our-team/partners/nicholas-s-goldin
mailto:ngoldin@stblaw.com
https://www.stblaw.com/our-team/partners/peter--guryan
mailto:peter.guryan@stblaw.com
https://www.stblaw.com/our-team/partners/jeffrey-h-knox
mailto:jeffrey.knox@stblaw.com
https://www.stblaw.com/our-team/partners/noritaka-kumamoto
mailto:nkumamoto@stblaw.com
https://www.stblaw.com/our-team/partners/preston-miller
mailto:preston.miller@stblaw.com
https://www.stblaw.com/our-team/partners/karen-porter
mailto:karen.porter@stblaw.com
https://www.stblaw.com/our-team/partners/sara-y-razi
mailto:sara.razi@stblaw.com
https://www.stblaw.com/our-team/partners/%C3%A9tienne-renaudeau
mailto:erenaudeau@stblaw.com
https://www.stblaw.com/our-team/partners/john--terzaken
mailto:john.terzaken@stblaw.com
https://www.stblaw.com/our-team/associates/elizabeth-h-french
mailto:elizabeth.french@stblaw.com
https://www.simpsonthacher.com/
https://www.simpsonthacher.com/

