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On Monday, May 21, 2018, the Supreme Court ruled in Epic Systems Corp. v. Lewis that companies may
enforce arbitration clauses in employment contracts to prevent employees from bringing collective or class
action suits regarding workplace issues. The Court held that the Federal Arbitration Act trumps the National
Labor Relations Act, which confers protections for collective bargaining and other acts of mutual protection,
and that federal courts must enforce arbitration clauses as written. Among other wide-ranging effects, the
decision will deal a substantial blow to class action plaintiffs’ lawyers looking to capitalize off of the recent
focus of federal antitrust authorities on prosecuting so-called “no-poach” and “wage-fixing” agreements
among competing employers.

In October 2016, the Antitrust Division of the Department of Justice (DOJ) and the Federal Trade
Commission jointly issued “Antitrust Guidance for Human Resource Professionals,” in which the agencies
officially delineated their intent to prosecute no-poaching and wage-fixing agreements among competing
employers as criminal conspiracies under federal antitrust laws. The DOJ has since brought its first
prosecutions (albeit as civil law violations because the conduct pre-dated the new Guidance) for an alleged
no-poach agreement reached between employers in the rail equipment suppliers market. The DOJ has also
stated publicly that it has opened numerous other investigations into alleged no-poach agreements,
expressing “shock” at how prevalent such agreements have become.

The DOJ’s heightened focus on no-poach and wage-fixing agreements raised expectations that there may be
a related surge of civil class actions filed against employers for the same conduct. Civil class actions are
commonly filed in the wake of federal antitrust investigations because such actions are particularly potent:
in a no-poach case, a savvy plaintiffs’ lawyer can rely on one employee to file an action on behalf of all
similarly situated employees and then pursue any culpable employers (jointly and severally) for three times
the value of the collective damages. As a result, class action suits in no-poach cases can be enormously
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costly. For example, in 2015, Adobe Systems, Inc., Apple Inc., Google Inc., and Intel Corp. settled a class
action suit alleging no-poaching conduct for $415 million.

The Supreme Court’s ruling in Epic Systems offers substantial relief from the potential threat of class action
liability for no-poach agreements to those companies whose employment contracts include mandatory
arbitration clauses. The decision stands for the proposition that employers can bar potential class action
litigation by requiring employees to pursue damages claims through individualized arbitration proceedings.

In light of the DOJ’s current enforcement agenda, employers would be well advised to heed the lesson of
Epic Systems and consider whether to incorporate language into their employment contracts requiring
mandatory arbitration. This is particularly true with regard to those categories of more senior and highly-
specialized employees whose employment contracts may not typically include arbitration clauses.
Employers can also mitigate risk by taking steps to protect against ever having to face no-poach allegations,
including: (i) implementing compliance policies to limit information sharing with companies who recruit
similar employees, and formally prohibit no-poaching and wage-fixing agreements; and (ii) providing
compliance training for HR personnel and executives involved with recruitment to sensitize them to
potential antitrust risks.

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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