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On July 24, 2018, the Securities and Exchange Commission proposed significant amendments to its rules
designed to simplify and streamline the financial disclosure requirements applicable to registered offerings
of debt securities that are guaranteed by related entities. 1 Among these proposals are ones which, if adopted,
will enhance the ability of businesses organized as multiple-tier umbrella partnership structures, such as
UP-Cs, UPREITs and UP-PTPs, to issue SEC-registered debt securities.
As a general matter, each issuer and guarantor of a registered debt security is treated as registering the offer
and sale of a separate security for purposes of the Securities Act of 1933, as amended. Consequently, each
issuer and guarantor of a registered debt security would, in the absence of relief, be required to include in the
applicable Securities Act registration statement its own audited annual and unaudited interim financial
statements as required by Regulation S-X and become subject to ongoing SEC reporting requirements under
Section 15(d) of the Exchange Act of 1934, as amended. Rule 3-10 of Regulation S-X provides relief from
these rules, however, that allows subsidiary issuers or guarantors to omit financial statements separate from
the consolidated financial statements of an SEC-registrant parent company issuer or guarantor. Under its
current formulation, however, availability of this Rule 3-10 relief requires, among other conditions, that the
subsidiary issuer or guarantor be “100% owned” by the parent company. The rule changes proposed by the
SEC would, among other things, replace the condition that a subsidiary issuer or guarantor be 100% owned
by the parent company with a condition that it merely be consolidated in the parent company’s financial
statements.
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See Financial Disclosures About Guarantors and Issuers of Guaranteed Securities and Affiliates Whose Securities
Collateralize a Registrant’s Securities, Release No. 33-10526; 34-83701; File No. S7-19-18 (July 24, 2018).
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In publicly traded umbrella partnership structures, a business is owned by a tax partnership (the “operating
partnership” or “OP”), which, in turn, is owned by limited partners, on the one hand, and a listed entity
(referred to as a “PubCo”), on the other. Depending on the structure, the PubCo might be treated for federal
income tax purposes as a real estate investment trust, a C corporation or a publicly traded partnership. In
each case, the PubCo controls the OP as its general partner or managing member and consolidates the
results of the OP in its financial statements, but generally does not own 100% of the OP’s equity securities as
these are also owned by the limited partners of the OP. The OP, as the owner of the business, typically serves
as the primary credit support for debt issued by UPREITs, UP-Cs and UP-PTPs, potentially together with its
subsidiaries. These entities, however, are currently ineligible for the Rule 3-10 exception because they are
not 100% owned by the SEC registrant PubCo. Consequently, companies with umbrella partnership
structures have generally avoided issuing debt securities in SEC-registered offerings or, alternatively, have
been required to cause the OP itself to become a separate SEC-reporting company in addition to the PubCo,
thereby incurring additional cost and expense. If the amendments proposed by the SEC are adopted, the OP
in an umbrella partnership structure—as a consolidated subsidiary of the SEC registrant Pubco—would
become eligible for the Rule 3-10 exception, thereby enabling the OP to provide credit support for SECregistered debt without subjecting it to onerous financial reporting requirements.
Click here for additional information regarding the UP-C and other umbrella partnership structures.
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.

Simpson Thacher & Bartlett LLP

Memorandum – July 26, 2018

3

UNITED STATES

EUROPE

SOUTH AMERICA

New York
425 Lexington Avenue
New York, NY 10017
+1-212-455-2000

London
CityPoint
One Ropemaker Street
London EC2Y 9HU
England
+44-(0)20-7275-6500

São Paulo
Av. Presidente Juscelino
Kubitschek, 1455
São Paulo, SP 04543-011
Brazil
+55-11-3546-1000

Houston
600 Travis Street, Suite 5400
Houston, TX 77002
+1-713-821-5650
Los Angeles
1999 Avenue of the Stars
Los Angeles, CA 90067
+1-310-407-7500
Palo Alto
2475 Hanover Street
Palo Alto, CA 94304
+1-650-251-5000
Washington, D.C.
900 G Street, NW
Washington, D.C. 20001
+1-202-636-5500

ASIA
Beijing
3901 China World Tower
1 Jian Guo Men Wai Avenue
Beijing 100004
China
+86-10-5965-2999
Hong Kong
ICBC Tower
3 Garden Road, Central
Hong Kong
+852-2514-7600
Seoul
25th Floor, West Tower
Mirae Asset Center 1
26 Eulji-ro 5-Gil, Jung-Gu
Seoul 100-210
Korea
+82-2-6030-3800
Tokyo
Ark Hills Sengokuyama Mori Tower
9-10, Roppongi 1-Chome
Minato-Ku, Tokyo 106-0032
Japan
+81-3-5562-6200

Simpson Thacher & Bartlett LLP

