Memorandum

FDIC and OCC Propose New Frameworks for Disclosure of
Confidential Supervisory Information

August 19, 2026

On August 3, 2026, the Office of the Comptroller of the Currency (the “OCC”) issued a proposal to overhaul its
rules on disclosing confidential supervisory information (“CSI”)—which generally refers to supervisory and
examination records and correspondence protected by the bank examination privilege. The Federal Deposit
Insurance Corporation (the “FDIC”) proposed similar changes at the end of June 2026.2 Together, these proposals

would generally let covered banks and holding companies share CSI with affiliates, service providers, and merger
counterparties without seeking case-by-case agency approval—a significant departure from today’s prior-approval
regime. If finalized, these rules would represent the most significant updates to the agencies’ confidential

information disclosure regimes in decades.

These actions are the culmination of a long-standing debate regarding the appropriate balance between the
competing policy interests related to the disclosure or non-disclosure of CSI. These proposals are also a response
to industry complaints that the current rules impede the ability of banks to address supervisory concerns, partner

with third-party providers, or conduct appropriate merger-related due diligence.

Importantly, both proposed rules would for the first time clearly permit the sharing of CSI with counterparties in
connection with potential mergers, subject to certain conditions and limitations (including limiting the sharing to
no more than two potential counterparties in connection with a particular transaction). These proposed changes
should give buyers and sellers greater transparency into each other’s supervisory status, help identify potential
regulatory-approval hurdles earlier in the process, and provide buyers with greater visibility into regulatory or
compliance weaknesses that may need to be addressed in diligence, transaction planning, valuation, or post-

closing integration.

Taken together, if finalized as drafted, the OCC and FDIC proposals would move both agencies toward a more
practical disclosure framework, but banks will need to manage meaningful differences in eligible recipients,
confidentiality-agreement requirements, counterparty limits, and treatment of information held by holding

companies.

lhttDSZ WWW.0CC.gov/news-issuances news-releases/2026 IlI‘-()CC-2026-6R.htll’ll.

2 https://www.fdic.gov/news/press-releases/2026/fdic-board-approves-proposal-amend-regulations-regarding-disclosure.
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OCC Proposal

As a first and critical step, the OCC is proposing a definition of CSI that provides important clarity to what has
historically been a confusing concept. The proposed rule defines CSI as information that is exempt from disclosure
under either (1) FOIA Exemption 5 (5 U.S.C. § 552(b)(5)) (privileged interagency or intra-agency memoranda or
letters) in connection with the bank examination privilege; or (2) FOIA Exemption 8 (5 U.S.C. § 552(b)(8))
(information contained in or related to certain examination, operating, or condition reports concerning financial
institutions, which is commonly known as the bank examination exemption). The proposal goes on to give four
examples of CSI, including:

¢ records created or obtained by the OCC in connection with the performance of its responsibilities;
o records compiled by the OCC in connection with its enforcement responsibilities;

e an examination report, supervisory correspondence, agency investigatory file, and any internal agency

memorandum (whether in the possession of the OCC or any other person); and

¢ sworn statements or deposition testimony from a current or former employee, officer, or agent of the OCC
related to their work.

The proposal also would establish a specific exemption from the definition of CSI for information that (1) is in the
supervised entity’s own possession; (2) was not prepared for a federal banking agency in response to the
applicable agency’s supervisory or enforcement activities; and (3) is not supervisory feedback from a federal
banking agency or information on the enforcement activities of these agencies, or a summary of such information.
The OCC proposal states that this exemption “means that the same business plan can be both CSI, when in the
possession of the OCC, and not CSI, when in the possession of the supervised entity.” The line between CSI and
non-CSI for bank-produced work product has been ambiguous and hotly debated given the OCC’s extensive access
to bank information. Although this is helpful in straightforward situations, it isn’t clear that the proposed
exemption materially clarifies the line between CSI and non-CSI in more nuanced situations where internal bank

documents discuss regulatory or compliance issues.

The OCC proposed rule would permit national banks to share certain CSI without prior approval “when necessary
or appropriate for the efficacy of the supervision process.” The OCC concluded that the current approach
“hampers a supervised entity’s ability to effectively manage its operations by significantly limiting its ability to

share information in legitimate situations, such as in negotiating a business combination or with an affiliate.”

Under the proposal, national banks may share CSI without OCC approval within six categories of recipients if

certain safeguards and limitations are satisfied.
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Recipient Type
Affiliate

Service provider

Senior executive
officer candidate

Potential business-
combination

counterparty

U.S.-based
consultants and
attorneys of a
potential

counterparty

Not-for-profit entity
or trade association

Requirements for Sharing

» No confidentiality agreement required.
» No domestic or geographic limitation.
» Permitted whenever necessary or appropriate for the efficacy of the supervision process.

» Must be U.S.-incorporated.

» Must have a genuine business need for the CSI.

» Must have a formal written contract with the bank.

» Must sign a qualifying confidentiality agreement, including acknowledging institution-affiliated-
party status and consenting to OCC examination/enforcement.

» The bank must maintain a log of the general categories of information disclosed.

» Must not yet be employed by the bank or its top-tier holding company.

» Must sign a qualifying confidentiality agreement.

«» Only one candidate may receive CSI per open position at a time (prior candidate discussions
must formally end first).

» Requires board of directors’ approval.

» Must be in good-faith negotiations.

» CSI may be provided solely for the counterparty’s own due diligence.

» Counterparty must sign a qualifying confidentiality agreement with the bank.

» OCC must receive a written acknowledgment that the CSI was not created to aid the
counterparty’s diligence.

» OCC must receive a written waiver of claims against the OCC.

« Disclosure is capped at fewer than three counterparties per transaction or series of transactions.
» Counterparty must agree in writing not to reference the CSI in any transaction agreement.

« Permitted only if all of the counterparty-disclosure conditions above are satisfied.

« The consultant or attorney must separately sign its own qualifying confidentiality agreement with
the bank.

« Limited to U.S.-based advisors—foreign-based consultants and attorneys are excluded absent
case-by-case OCC approval.

« Disclosure must be for anonymized aggregation of CSI across OCC-, Federal Reserve-, or FDIC-
supervised entities, or for advocacy on behalf of the trade association’s members.

» Recipient must sign a qualifying confidentiality agreement.

» The bank and recipient must have a written agreement describing a discrete, time-limited
collection (not to exceed three months) for the specific aggregation or advocacy purpose.

Note that several categories would require a “qualifying confidentiality agreement” between the party receiving

the information and the bank. The OCC’s proposal would require the agreement to include provisions that could

be problematic for third-party service providers, including acknowledging and consenting to regulation and

enforcement by the OCC to the same extent as if the service was being performed by the bank itself. The OCC’s

proposal did not discuss any deficiencies in the current arrangements between banks and their service providers.
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This new requirement will likely be controversial and make it more difficult for banks to retain legal counsel,

professional consultants, or auditors.

The OCC will continue to make determinations on disclosure of information that does not fall into these categories
on a case-by-case basis and, if disclosure is permitted, any applicable safeguards. The process for sharing CSI with
other regulators is also clarified in the proposal—requiring advance written notice to the OCC (15 days for sharing
with the Federal Reserve and FDIC; 30 days for other agencies), during which the OCC can object. The proposal
would also permit disclosure of CSI in response to FOIA requests after 25 years. The OCC did not propose
extending these exceptions to parent holding companies holding CSI with respect to their subsidiary national
banks, though it is asking for comments on doing so.

Importantly, the OCC’s proposal also drops references in the current rule to criminal penalties for unauthorized
disclosure. This is in response to the current Administration’s Executive Order relating to overcriminalization of

regulatory offenses.3

FDIC Proposal

The FDIC proposal also takes meaningful actions to expand the ability of state non-member banks and the FDIC
to share what it refers to as “confidential information.” The FDIC’s proposal defines “confidential information”
broadly but, unlike the OCC proposal, does not take the extra step of specifically defining CSI. Under the FDIC
proposal, “confidential information” would mean any FDIC record or other FDIC information in any form that is
exempt from disclosure under FOIA, and any information derived from or related to such FDIC record or

information. The proposal states that this includes, but is not limited to:
¢ Information about the FDIC’s supervision or resolution of depository institutions and financial companies;
¢ Information about the FDIC’s enforcement of laws and regulations; and
¢ Information about consumer complaints received by the FDIC.
The definition carves out two categories of information from the scope of “confidential information”:
¢ Documents prepared by or for an insured depository institution, or any other party, for its own business

purposes that are in its own possession—even if copies of the same documents in the FDIC’s possession
would otherwise qualify as confidential information; and

¢ Final orders, amendments, or modifications of final orders, or other actions or documents specifically
required to be published or made publicly available under 12 U.S.C. 1818(u), the Community Reinvestment
Act, or other applicable law.

3 Executive Order 14294, “Fighting Overcriminalization in Federal Statutes” (May 9, 2025).
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Similar to the OCC’s parallel exemption, it isn’t clear that the FDIC’s proposed exemption materially clarifies the

line between CSI and non-CSI in more nuanced situations where internal bank documents discuss regulatory or

compliance issues.

The FDIC’s current approach to sharing CSI is more limited than either the OCC’s or the Federal Reserve’s. As a

result, the proposal would meaningfully expand the situations where state non-member banks may share

information without prior FDIC approval.

Recipient Type

Own directors,
officers, and
employees

Affiliate (and its
directors, officers,
and employees)

External legal
counsel, accountant,
or auditor

Majority shareholder

Qualifying service
provider

Senior executive
officer candidate

Directors, officers,
employees, affiliates,
auditors, and legal
counsel of a potential
merger counterparty

Requirements for Sharing

» No confidentiality agreement required.
» Permitted whenever necessary or appropriate for the bank’s business purposes.

» No confidentiality agreement required.
» The FDIC has found such disclosures routinely necessary or appropriate for business
purposes.

» Must have a qualifying confidentiality agreement in place with the bank prior to or concurrent
with the disclosure.

» Must own more than 50% of the bank’s voting stock.
» Must have a qualifying confidentiality agreement in place with the bank.

» Must meet the definition of “qualifying service provider” (providers of products/services,
advisory/consulting services, or technological infrastructure, including fintechs).
» Must have a qualifying confidentiality agreement in place with the bank.

» Must be an individual to whom the bank has made an offer of employment to serve as a senior
executive officer.
» Must have a qualifying confidentiality agreement in place with the bank.

« Counterparty must have a qualifying confidentiality agreement in place with the bank.

« FDIC must receive a written waiver from the potential counterparty for any claims against the
FDIC arising from the CSI.

« Disclosure is capped at three potential counterparties over a five-year period.

« The numerical cap does not apply if the bank and counterparty already have a signed
agreement to merge or enter a similar transaction.

« Note that this provision does not include consultants or investment bankers. Prior approval
would still be required for those parties.

Similar to the OCC proposal, several categories would require a “qualifying confidentiality agreement.” The FDIC’s

proposed definition of “qualifying confidentiality agreement” is less prescriptive than the OCC’s proposed

definition discussed above.
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The FDIC proposal also would permit disclosure of CSI by a state non-member bank after 25 years. The FDIC did
propose extending these exceptions to parent holding companies legally holding CSI with respect to their
subsidiary state non-member banks.

The FDIC’s proposed rule includes a new process that would permit key FDIC staff or the Chairman of the FDIC to
disclose CSI or permit the disclosure of CSI outside of the categories listed above if there is “good cause.” “Good
cause” is defined as a non-exhaustive list of factors, including:

o whether disclosure will serve a legitimate regulatory, supervisory, resolution, or law enforcement purpose;

o whether there is another source for the confidential information;

o whether disclosure of the confidential information is unduly burdensome or otherwise may adversely affect

or prejudice the FDIC, its mission, or its operations;
o the scope and nature of the confidential information;
o the recipient’s intended use of the confidential information;
o whether disclosure is lawful;

o whether the confidential information includes privileged information, trade secrets, or confidential

commercial or financial information; and

o whether disclosure would present safety and soundness or financial stability risks.

Practical Implications for Banks

If finalized, these proposed changes would materially enhance the ability of national banks and state non-member
banks to share CSI within and outside of their organizations in ordinary-course business, vendor-management,
executive-hiring, advocacy, and transaction contexts. Given these proposals by the OCC and the FDIC, it is
possible the Federal Reserve will also look to amend its regulations to permit additional flexibility in the sharing
of CSI for holding companies and member banks. Optimally, all three banking agencies would coordinate their
final rules for administrative ease and transparency, and to avoid unnecessary confusion between the application

of the different regimes.

Given the scope of the proposed amendments and the differences between the OCC and FDIC frameworks, banks

should consider developing a plan to:
— Inventory policies, procedures, controls and recordkeeping related to the sharing of CSI;

— Update these policies, procedures and controls;
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Thacher

— Review the listed categories of counterparties and catalog whether additional actions will be necessary to
ensure full compliance with the proposed conditions for sharing CSI, including potential amendments to

information-sharing agreements.

Please contact us if you have any questions regarding these proposed rulemakings or need assistance reviewing

your bank’s information-sharing procedures.

Please contact Amanda Allexon, Lee Meyerson, or any of the contacts below if you have any questions about these

rulemakings or the sharing of CSI.

NEW YORK CITY

Louis H. Argentieri Timothy Gaffney Lee A. Meyerson
+1-212-455-7803 +1-212-455-7182 +1-212-455-3675
louis.argentieri@stblaw.com timothy.gaffney@stblaw.com Imeyerson@stblaw.com
Sven Mickisch Matthew Nemeroff Ravi Purushotham
+1-212-455-2944 +1-212-455-3459 +1-212-455-2627
sven.mickisch@stblaw.com matthew.nemeroff@stblaw.com rpurushotham@stblaw.com

WASHINGTON, D.C.

Amanda K. Allexon Brian D. Christiansen Spencer A. Sloan
+1-202-636-5977 +1-202-636-5940 +1-202-636-5870
amanda.allexon@stblaw.com brian.christiansen@stblaw.com spencer.sloan@stblaw.com

James Fine
+1-202-636-5593
james.fine@stblaw.com

PALO ALTO

Makala M. Kaupalolo
+1-650-251-5273
makala.kaupalolo@stblaw.com

The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored it are
rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this publication to
any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in
connection with the use of this publication. Please contact your relationship partner if we can be of assistance regarding these
important developments. The names and office locations of all of our partners, as well as our recent memoranda, can be obtained
from our website, www.simpsonthacher.com.
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