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In October 2016, late in the Obama administration, the Department of Justice Antitrust Division (DOJ) and
the Federal Trade Commission jointly issued guidance warning that no-poaching and wage-fixing

agreements among competing employers are per se illegal and would be prosecuted criminally. This

guidance, officially the “Antitrust Guidance for Human Resource Professionals” (Guidance), marked a more
aggressive stance on antitrust enforcement, where previous enforcement activity focused on civil liability and

consent judgments.

With the new administration, many Obama-era policies have been reversed or abandoned. But earlier this
month the DOJ affirmed its intent to criminally prosecute no-poaching and wage-fixing agreements,

indicating it is currently pursuing several such investigations.

Under the Guidance, no-poaching and compensation-fixing agreements are considered per se illegal. This
means these agreements can be prosecuted as antitrust violations without investigating or proving any anti-
competitive effects. Importantly, the DOJ may treat informal oral agreements, or inter-company discussions
followed by parallel conduct, as compensation-fixing or no-poaching agreements—no express written
agreement is necessary. Companies charged with criminal antitrust violations may face tens of millions in

fines, while individuals face an average of 22 months in prison.

Even sharing information about the terms and conditions of employment with competitors or a trade
organization poses antitrust risk insofar as it may facilitate collusion or coordinated behavior. The
important question here is whether the entities sharing information compete for the same employees, not
whether they compete in the marketplace. Information sharing isn’t per se illegal, but it may be investigated

to determine if it has an anticompetitive effect, and can be used as evidence of an implicit illegal agreement.
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Even in the context of a joint venture or potential acquisition or merger, care must be taken to limit what

information is shared and how.

Consolidated industries and industries with a limited pool of highly skilled employees should be especially
aware of these rules. Industries like high-technology and financial services are especially vulnerable, given
the fierce competition for gifted employees and commensurately high compensation in these fields. The
skyrocketing recruiting and labor costs that can come with landing top developers, let alone the engineers
who can spearhead major projects, make no-poaching and wage-fixing agreements particularly appealing.
The same is true in financial services. Indeed, it was an investigation into the financial services space that
prompted the DOJ’s recent confirmation that it would prosecute these agreements criminally. Another
example illustrates the need to consider who the competition is in the employment market: in 2010 the DOJ
accused Apple and Pixar of entering a no-cold calling agreement, and obtained a consent agreement from
them. Though the two are hardly direct competitors, they compete for some of the same highly skilled

engineers and colluding on that front could violate antitrust laws.

By directing the Guidance to human resources professionals, the antitrust agencies hid one of the greatest
risks for violating it. With fierce competition over employees, it is often senior executives, not HR, who are
doing the recruiting. Moreover, senior executives are often more sensitive to ballooning labor and recruiting
costs and have more opportunity to discuss compensation and recruiting practices with their counterparts at
competing companies. Without training, an effort to control costs or just talk shop with a peer can turn into

a costly antitrust violation.
There are a few things companies should be doing to protect themselves:

¢ First, companies should make sure they have compliance policies in place to limit information sharing
with competitors, and to formally bar no-poaching, including no cold calling, and wage-fixing

agreements.

¢ Second, HR staff should be well trained on these issues. Knowing what information needs to be kept
confidential and what kinds of companies count as competitors for antitrust purposes should be high

priorities for recruiting staff.
o Finally, executives who do recruiting work or who have access to sensitive employee compensation

data should also be trained and monitored.

The antitrust agencies have made clear they will pursue antitrust violations where data sharing is having an
anti-competitive effect, and non-HR executives who are not trained on these issues risk accidental antitrust

violations.
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For further information about this guidance, please contact one of the following members of the Firm’s

Antitrust or Employee Benefits Practices.
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David E. Vann
+44-(0)20-7275-6550
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The contents of this publication are for informational purposes only. Neither this publication nor the lawyers who authored
it are rendering legal or other professional advice or opinions on specific facts or matters, nor does the distribution of this
publication to any person constitute the establishment of an attorney-client relationship. Simpson Thacher & Bartlett LLP
assumes no liability in connection with the use of this publication. Please contact your relationship partner if we can be of
assistance regarding these important developments. The names and office locations of all of our partners, as well as our
recent memoranda, can be obtained from our website, www.simpsonthacher.com.
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