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To read the proposed
legislation, please
click here.

“ABill... to provide that
the Federal Trade
Commission shall
exercise authority with
respect to mergers. ..
only in the same
procedural manner as the
Attorney General
exercises such authority.”

— H.R. 659

Report from Washington

The House Judiciary Committee Again Approves
Legislation to Align FTC and DOJ Merger Reviews

April 7, 2017

On April 5, 2017, the U.S. House Judiciary Committee again approved legislation to
harmonize merger review processes and standards, regardless of whether the U.S.
Department of Justice (“DOJ”) or Federal Trade Commission (“FTC”) conducts the review.
Among other changes, the legislation would prevent the FTC from challenging
unconsummated mergers through administrative adjudication, and it would require the FTC
to meet the traditional preliminary injunction standard rather than a more relaxed standard

to block a proposed merger.

Called the Standard Merger and Acquisition Reviews Through Equal Rules (“SMARTER”)
Act of 2017, the proposed bill is substantively identical to legislation passed in the House,
and introduced in the Senate, in the previous Congress. The previous bill passed the House
by a 235-171 vote nearly along party lines (with 230 Republicans and only 5 Democrats

voting for it).

This time around, the SMARTER Act likely stands a much better chance of being enacted
than in the past. While the Obama Administration opposed the proposed legislation—with
its Democratic-led FTC testifying against it before the Senate Judiciary Committee in 2015—
current FTC Acting Chairman Maureen Ohlhausen supports the SMARTER Act. And with
Republican control of both houses of Congress and the Presidency, the SMARTER Act may

soon become law.

Background

For most plaintiffs, obtaining a preliminary injunction requires meeting a traditional four-
part test: (1) likelihood of success on the merits, (2) irreparable injury in the absence of an
injunction, (3) the balance of the equities weighs in the plaintiff’s favor, and (4) the
injunction is in the public interest. Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20 (2007).
When the DOJ seeks to enjoin a proposed merger, it sues under Section 15 of the Clayton Act,
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which does not provide a standard of review. 15 U.S.C. § 25. Therefore, courts apply the
traditional preliminary injunction standard to DOJ merger challenges. United States v.
Gillette Co., 828 F. Supp. 78, 80 (D.D.C. 1993).

In contrast, the FTC has an arguably lower bar for obtaining a preliminary injunction. Under
the FTC Act, it is required to show only that “weighing the equities and considering the
Commission's likelihood of ultimate success, [a preliminary injunction] would be in the
public interest.” 15 U.S.C. § 53(b). As such, the FTC does not need to show irreparable harm.
FTCv. Warner Commc’ns Inc., 742 F.2d 1156, 1159 (9th Cir. 1984). Courts have interpreted
the FTC’s preliminary injunction standard as requiring it only to “raise[] questions going to
the merits so serious, substantial, difficult and doubtful as to make them fair ground for
thorough investigation, study, deliberation and determination by the FTC [administrative
adjudication process] in the first instance and ultimately by the Court of Appeals.” FTC v.
H.J. Heinz Co., 246 F.3d 708, 714—15 (D.C. Cir. 2001).

As indicated by the standard articulated in Heinz, another difference between FTC and DOJ
practice is that the FTC can use its administrative adjudication to decide the ultimate merits
of a merger. In contrast, the DOJ often pursues preliminary and permanent injunctions
simultaneously in federal court, which requires it to prove an antitrust violation, rather than
just a likelihood of success in proving such a violation. See, e.g., United States v. H&R Block,
Inc., 833 F. Supp. 2d 36, 44, 49 (D.D.C. 2011) (reviewing a DOJ permanent injunction suit on

the merits).

The SMARTER Act Provisions and Controversy

If enacted in its current form, the SMARTER Act would change the forum and preliminary
injunction standard for FTC challenges to proposed mergers. Specifically, it would amend
the FTC Act to (1) prevent the FTC from challenging unconsummated mergers through
administrative adjudication and (2) no longer apply the FTC’s lower preliminary injunction
standard to unconsummated mergers. It would not affect other antitrust or consumer
protection actions, such as challenges to conduct violations or consummated mergers, nor
would it prevent the FTC from using administrative adjudication to reach consent
agreements with merging parties. The SMARTER Act would also amend the Clayton Act to

enable the FTC to challenge mergers in the same manner as the DOJ challenges them.

Supporters of the bill argue that it will ensure merger review consistency, predictability, and
fairness. The division of jurisdiction between the FTC and DOJ is decided “on a case-by-case
basis depending on which agency has more expertise with the industry involved,” so it is not

always clear which agency will review a merger. See FTC, Merger Review. Therefore,
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Without the SMARTER Act,
companies would continue
being “subjected to
fundamentally different
processes and standards
based on the flip of a coin.”

— Representative Robert
Goodlatte (R-Va.),
Chairman of the House
Judiciary Committee

“[I]n practice, the courts
largely apply the same
standard” to preliminary
injunction “actions brought
by the FTC and DOJ.”

— FTC Acting Chairman
Maureen K. Ohlhausen

according to Judiciary Committee Chairman Robert Goodlatte (R-Va.), the SMARTER Act is
necessary to prevent companies from being “subjected to fundamentally different processes
and standards based on the flip of a coin.” Similarly, Acting Chairman Ohlhausen has said
the FTC gets undue leverage, such as in negotiating settlements, from the prospect of using
administrative adjudication and a lower preliminary injunction standard. Remarks of
Maureen Ohlhausen, A SMARTER Section 5, at 3, 17 (Sept. 25, 2015).

But critics argue that the bill is a “solution in search of a problem” on the grounds there is no
real divergence between FTC and DOJ standards and procedures. The American Antitrust
Institute, Antitrust Enforcement Data Shows SMARTER Act is Not So Smart, at 2. While
only the DOJ technically needs to show irreparable harm to obtain a preliminary injunction,
courts have generally presumed irreparable harm in DOJ actions. See, e.g., Gillette, 828 F.
Supp. at 85 (finding irreparable injury based on “tak[ing] plaintiff’s representations at full
value”). When under Democratic leadership, the FTC testified that “while the preliminary
injunction standard prescribed for the FTC . . . is worded differently than the one that applies
to DOJ,” both agencies are “required to make a robust evidentiary and legal showing that the
transaction would likely be anticompetitive in order to obtain a preliminary injunction.”
Prepared Statement of FTC Before the U.S. Senate Judiciary Committee at 14 (Oct. 7, 2015).
Even Acting Chairman Ohlhausen agrees that “in practice, the courts largely apply the same
standard” to challenges by the FTC and the DOJ. Remarks of Maureen Ohlhausen, A
SMARTER Section 5, at 15 (Sept. 25, 2015).

Critics also point out that administrative adjudication occurs only rarely for unconsummated
mergers. If the FTC loses at the preliminary injunction stage, it generally does not continue
to pursue administrative adjudication. Prepared Statement of FTC Before the U.S. Senate
Judiciary Committee at 14 (Oct. 7, 2015) (“Significantly, in the last 20 years, the Commission
has not proceeded administratively following a loss at the preliminary injunction stage.”).
Similarly, companies whose mergers are preliminarily enjoined generally abandon their
deals rather than pursue administrative adjudication. See FTC v. Staples, Inc., 190 F. Supp.
3d 100, 110 n.3 (D.D.C. 2016) (“Because the administrative process before the FTC is so time
consuming, most corporations, like Defendants in this case, cannot secure financing to keep

the deal together pending the administrative trial on the merits.”).

While agreeing that administrative adjudication is rare in unconsummated merger cases,
Acting Chairman Ohlhausen argues that this “cuts both ways: it also means the Commission
would not be losing a frequently used tool.” Remarks of Maureen Ohlhausen, A SMARTER
Section 5, at 17 (Sept. 25, 2015).
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Implications

While having a unified Republican government makes it more likely that the SMARTER Act
will become law than in the past, this is still far from certain. If the bill becomes law, it will
likely increase the consistency between FTC and DOJ review of unconsummated mergers,
keeping all litigation in federal court and making clear that both agencies must meet the

traditional preliminary injunction standard to prevent consummation of a proposed merger.
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The contents of this publication are for informational purposes only. Neither this publication nor the

lawyers who authored it are rendering legal or other professional advice or opinions on specific facts or

matters, nor does the distribution of this publication to any person constitute the establishment of an

attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in connection with the

use of this publication. Please contact your relationship partner if we can be of assistance regarding these

important developments. The names and office locations of all of our partners, as well as our recent

memoranda, can be obtained from our website, www.simpsonthacher.com.
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