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Introduction 

On May 13, 2019, the Supreme Court in Apple v. Pepper, No. 17-204, held that iPhone app 

purchasers have standing to sue Apple for allegedly monopolizing the market for iPhone 

apps.  A 5-4 justice majority affirmed the Ninth Circuit’s decision that iPhone owners can sue 

Apple for violations of federal antitrust laws, notwithstanding Illinois Brick Co. v. Illinois’ 

ban on indirect purchaser suits.1  Apple had argued that iPhone users should be considered 

indirect purchasers because the prices the consumers pay are set by the app manufactures, 

not Apple, from whom they make the purchase.2  In allowing the claims against Apple to 

move past the pleading stage, the Court disclaimed overturning any part of the Illinois Brick 

doctrine, as it concluded that the factual circumstances of Apple v. Pepper fell squarely 

within the bright-line rule issued by the Illinois Brick Court.  This decision has the potential 

to significantly affect private antitrust enforcement in e-commerce and other markets with 

nontraditional sales channels by allowing the manufacturers of electronic platforms to be 

subject to antitrust suits even when they have not set the prices of the products sold in their 

markets.  The impact of the decision on more traditional distribution channels remains an 

open question, and it will be interesting to see whether district courts show any more 

flexibility in allowing “indirect” suits in a more traditional supply-chain context. 

 

                                                        
1  431 U.S. 720 (1977) 
 
2  Although third-party app developers were the ones who set the price for such apps, the Court 

observed that Apple did not merely facilitate transactions between the iPhone owners and the app 
developers.  Rather, it was “undisputed that the iPhone owners bought the apps directly from Apple.”  
Apple, No. 17-204, at 4. 

“Illinois Brick, as we read 
the opinion, was not 
based on an economic 
theory about who set the 
price.  Rather, Illinois 
Brick sought to ensure an 
effective and efficient 
litigation scheme in 
antitrust cases.” 

—  Justice Kavanaugh 
 

https://www.supremecourt.gov/opinions/18pdf/17-204_bq7d.pdf
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“Apple’s line-drawing does 
not make a lot of sense, 
other than as a way to 
gerrymander Apple out of 
this and similar lawsuits.” 

—  Justice Kavanaugh 
 

 

 

 

 

 

 

 

Background 

In 2011, iPhone owners filed a putative class action suit against Apple in the Northern 

District of California under § 2 of the Sherman Act, alleging that Apple monopolized the 

market for iPhone apps by charging an above-market commission to app developers and 

limiting the purchase and sale of iPhone apps to the Apple App Store.  Apple moved to 

dismiss that suit on the ground that the iPhone owners are not “direct purchasers” for 

purposes of  Illinois Brick, the Supreme Court’s 1977 decision that bars indirect purchasers 

from bringing private damages suits under § 4 of the Clayton Act.  Specifically,  Apple argued 

that Plaintiffs purchase apps from app developers, who independently set the price for such 

apps and sell them on the App Store in exchange for a 30% commission.  Accordingly, Apple 

argued that Plaintiffs are indirect purchasers in relation to Apple and do not have standing to 

sue Apple under federal antitrust law. 

The District Court granted Apple’s motion to dismiss for lack of antitrust standing, affirming 

Apple’s view that Plaintiffs are indirect purchasers and thus lack standing under Illinois 

Brick.  The court reasoned that because app developers set the ultimate price for apps, 

Plaintiffs’ argument rested on a “pass on” theory of harm.  The Ninth Circuit reversed, 

holding that iPhone owners are direct purchasers within the meaning of Illinois Brick 

because they purchase apps directly from Apple on the App Store, and Apple subsequently 

remits the proceeds from that purchase minus its commission to the app developers. 

The Supreme Court granted certiorari to resolve a resulting split with the Eighth Circuit, 

which had previously held that ticket purchasers were indirect purchasers in relation to 

Ticketmaster despite buying tickets directly from the company on its electronic platform 

because Ticketmaster’s compensation was derived from its contracts with concert venues.3 

Summary of the Court’s Opinion 

In an opinion delivered by Justice Kavanaugh and joined by Justices Ginsberg, Breyer, 

Sotomayor, and Kagan, the Court held that the plain meaning of Clayton Act § 4 and 

Supreme Court precedent interpreting that provision confer standing on iPhone owners to 

sue Apple for the monopolization of iPhone apps.  The Court boiled the case down to one 

simple issue: “whether the consumers were ‘direct purchasers’ from Apple.”  Because the 

Court found that they were, it declined to reach the issue of whether the  Illinois Brick 

doctrine should be reexamined.   

 

 
                                                        
3  Campos v. Ticketmaster Corp., 140 F. 3d 1166 (8th Cir. 1998).   
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“Illinois Brick is not a get-
out-of-court-free card for 
monopolistic retailers to 
play any time that a 
damages calculation might 
be complicated.” 

— Justice Kavanaugh 
 

 

 

 

 

 

 

 

The Court rejected Apple’s position for three reasons.  First, the Court wrote that the plain 

meaning of Clayton Act § 4 and Supreme Court precedent interpreting that decision conflict 

with Apple’s theory of Illinois Brick.  Writing for the majority, Justice Kavanaugh stated that 

the Illinois Brick doctrine “sought to ensure an effective and efficient litigation scheme in 

antitrust cases.”  He wrote that the Court achieved this objective by creating a “bright line” 

rule that distinguished direct from indirect purchasers and conferred antitrust standing on 

the former.  Because there is no “intermediary” party between Apple and iPhone owners 

when they purchase iPhone apps, the Court held that Plaintiffs constitute direct purchasers. 

The Court then engaged in a plain meaning interpretation of Clayton Act § 4, noting that the 

broad text of that provision showed that “direct purchasers from monopolistic retailers are 

proper plaintiffs to sue those retailers.” 

Second, the Court held that Apple’s interpretation of the Illinois Brick doctrine “is not 

persuasive economically or legally” because it would yield illogical results where consumers 

can sue retailers who derive their compensation from mark-ups but cannot file suit against 

retailers who derive their compensation through commissions.  Indeed, the Court reiterated 

the Ninth Circuit’s ruling that “the distinction between a markup and a commission is 

immaterial” and wrote that “[i]f a retailer has engaged in unlawful monopolistic conduct that 

has caused consumers to pay higher-than-competitive prices, it does not matter how the 

retailer structured its relationship with an upstream manufacturer.”   

Third, the Court held that Apple’s theory of Illinois Brick would enable monopolists to 

circumvent antitrust liability by structuring their contractual relationships with 

manufacturers so that the manufacturer sets and receives the proceeds of the sale to the 

consumer even if the retailer collects those proceeds.  For instance, the Court noted that 

under Apple’s interpretation of the case, a retailer may simply switch to a commission-based 

compensation scheme in order to avoid any antitrust liability, even if it charges supra-

competitive prices to consumers.   

Finally, the Court rejected Apple’s arguments that the Illinois Brick rationale supports 

barring suits by the iPhone owners.  The Illinois Brick Court was motivated in part by its 

belief that  indirect-purchaser suits would: (1) undermine private enforcement of federal 

antitrust laws; (2) require complex damages calculations; and (3) result in duplicative 

liability.  None of those policy rationales applied to Apple, however.  The Court wrote that 

Apple’s argument that downstream app consumers cannot sue because upstream app 

developers also have the ability to sue Apple contradicts the “goal of private enforcement and 

consumer protection in antitrust cases.”  Further, the Court stated that even though 

apportioning damages may be difficult in this case, “Illinois Brick is not a get-out-of-court- 
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“Maybe the Court proceeds 
as it does today because it 
just disagrees with Illinois 
Brick.  After all, the Court 
not only displaces a sensible 
rule in favor of a senseless 
one; it also proceeds to 
question each of Illinois 
Brick’s rationales.” 

— Justice Gorsuch 
 

 

 

 

 

 

 

 

free card for monopolistic retailers to play any time that a damages calculation might be 

complicated.”  The Court concluded that while both app consumers and developers could sue 

Apple under the Sherman Act, these suits would rest on separate theories of harm and thus 

should both be allowed to proceed. 

Written by Justice Gorsuch and joined by Chief Justice Roberts and Justices Thomas and 

Alito, the dissenting opinion firmly rejected the majority’s application of the Illinois Brick 

doctrine to this case, noting that it fundamentally misinterpreted the purpose of the doctrine.  

The dissent argued that the Illinois Brick doctrine rests on traditional principles of proximate 

cause.  According to the dissent, the app developers, not consumers, are direct purchasers as 

they are contractually obligated to pay Apple a 30% commission for each sale of their apps.  

As such, the dissent wrote that Plaintiffs’ argument relied on the notion that the app 

developers passed Apple’s commission onto consumers by raising prices, so Plaintiffs’ theory 

of harm was too speculative, and Plaintiffs should therefore be classified as indirect 

purchasers under the spirit of the Illinois Brick doctrine.  By contrast, Justice Gorsuch wrote 

that the majority replaced that longstanding interpretation of Illinois Brick with a 

contractual privity test, which triggers all three concerns the Illinois Brick Court sought to 

avoid in rendering its initial decision.  The dissent concluded by implying that the majority 

seemed to disagree with the holding of Illinois Brick and should have considered overturning 

it altogether rather than “whittling it away to a bare formalism.” 

Implications 

This decision will likely have a substantial effect on how the lower courts apply the Illinois 

Brick doctrine in the context of certain e-commerce marketplaces and other nontraditional 

sales channels.  While the Court declined to confront the doctrine’s continued viability 

directly and claimed its ruling derived from a straightforward application of Illinois Brick to 

the facts at hand, courts may now feel compelled to better understand the economic 

underpinnings of an e-commerce marketplace before dismissing consumer suits for lack of 

antitrust standing.   

The decision potentially opens the door to antitrust suits against similarly situated 

technology companies that operate platforms on which third parties can market and sell their 

products.  A trade organization that represents such companies filed an amicus brief in 

support of Apple’s position while the case was pending before the Supreme Court, and  
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expressed disappointment with the Court’s decision because it feared that it would expose 

their businesses to a range of new costly antitrust litigation and potentially harm app 

developers themselves. 4 

  

                                                        
4  Tony Romm & Robert Barnes, Supreme Court Rules against Apple, Allowing Lawsuit Targeting App 

Store to Proceed, WASH. POST (May 13, 2019), 
https://www.washingtonpost.com/technology/2019/05/13/supreme-court-rules-against-apple-
allowing-lawsuit-targeting-app-store-proceed/?utm_term=.9369ee5fa752. 

https://www.washingtonpost.com/technology/2019/05/13/supreme-court-rules-against-apple-allowing-lawsuit-targeting-app-store-proceed/?utm_term=.9369ee5fa752
https://www.washingtonpost.com/technology/2019/05/13/supreme-court-rules-against-apple-allowing-lawsuit-targeting-app-store-proceed/?utm_term=.9369ee5fa752
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For further information about this decision, please contact one of the following members of 

the Firm’s Litigation Department. 

WASHINGTON, D.C. 

Abram J. Ellis 
+1-202-636-5579 
aellis@stblaw.com  
 
Andrew M. Lacy 
+1-202-636-5505 
alacy@stblaw.com  
 
Sara Y. Razi 
+1-202-636-5582 
sara.razi@stblaw.com  
 
John Terzaken  
+1-202-636-5858 
john.terzaken@stblaw.com 
 
Peter Thomas 
+1-202-636-5535 
pthomas@stblaw.com 
 
LONDON 

David E. Vann  
+44-(0)20-7275-6550  
dvann@stblaw.com 
 

NEW YORK CITY 

Paul C. Gluckow  
+1-212-455-2653 
pgluckow@stblaw.com  
 
Peter Guryan  
+1-212-455-2750 
peter.guryan@stblaw.com 
 
Alan C. Turner 
+1-212-455-2472 
aturner@stblaw.com 
 
PALO ALTO 

Harrison J. (Buzz) Frahn  
+1-650-251-5065  
hfrahn@stblaw.com 
 

The contents of this publication are for informational purposes only. Neither this publication nor the 
lawyers who authored it are rendering legal or other professional advice or opinions on specific facts or 
matters, nor does the distribution of this publication to any person constitute the establishment of an 
attorney-client relationship. Simpson Thacher & Bartlett LLP assumes no liability in connection with the 
use of this publication. Please contact your relationship partner if we can be of assistance regarding these 
important developments. The names and office locations of all of our partners, as well as our recent 
memoranda, can be obtained from our website, www.simpsonthacher.com. 
 

https://www.stblaw.com/our-team/partners/abram-j-ellis
mailto:aellis@stblaw.com
https://www.stblaw.com/our-team/partners/andrew-m-lacy
mailto:alacy@stblaw.com
https://www.stblaw.com/our-team/partners/sara-y-razi
mailto:sara.razi@stblaw.com
https://www.stblaw.com/our-team/partners/john--terzaken
mailto:john.terzaken@stblaw.com
https://www.stblaw.com/our-team/partners/peter-c-thomas
https://www.stblaw.com/our-team/partners/david-e-vann
mailto:dvann@stblaw.com
https://www.stblaw.com/our-team/partners/paul-c-gluckow
mailto:pgluckow@stblaw.com
https://www.stblaw.com/our-team/partners/peter--guryan
mailto:peter.guryan@stblaw.com
https://www.stblaw.com/our-team/partners/alan-c-turner
https://www.stblaw.com/our-team/partners/harrison-j-frahn
mailto:hfrahn@stblaw.com
http://www.simpsonthacher.com/


7 

 

 

Report from Washington – May 16, 2019 

Simpson Thacher & Bartlett LLP 

UNITED STATES 

New York 
425 Lexington Avenue 
New York, NY 10017 
+1-212-455-2000 
 
Houston 
600 Travis Street, Suite 5400 
Houston, TX 77002 
+1-713-821-5650 
 
Los Angeles 
1999 Avenue of the Stars 
Los Angeles, CA 90067 
+1-310-407-7500 
 
Palo Alto 
2475 Hanover Street 
Palo Alto, CA 94304 
+1-650-251-5000 
 
Washington, D.C. 
900 G Street, NW 
Washington, D.C. 20001 
+1-202-636-5500 
 
 
 
 
 
 
 
 
 
 
 

EUROPE 

London 
CityPoint 
One Ropemaker Street 
London EC2Y 9HU 
England 
+44-(0)20-7275-6500  
 
ASIA 

Beijing 
3901 China World Tower A 
1 Jian Guo Men Wai Avenue 
Beijing 100004 
China 
+86-10-5965-2999 
 
Hong Kong 
ICBC Tower 
3 Garden Road, Central 
Hong Kong 
+852-2514-7600 
 
Tokyo 
Ark Hills Sengokuyama Mori Tower 
9-10, Roppongi 1-Chome 
Minato-Ku, Tokyo 106-0032 
Japan 
+81-3-5562-6200 
 
 
 
 
 
 
 

SOUTH AMERICA 

São Paulo 
Av. Presidente Juscelino 
Kubitschek, 1455 
São Paulo, SP 04543-011 
Brazil 
+55-11-3546-1000 


