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The US Department of Labor’s (DOL) 
proposed rule entitled “Fiduciary Duties 
in Selecting Designated Investment 

Alternatives” (the Proposed Rule) has drawn 
an unusually large number of public comments 
because it seeks to address a fundamental ques-
tion that has shadowed plan fiduciaries for years: 
What process should a 401(k) plan fiduciary fol-
low when seeking to add an investment option 
that may look less familiar than a traditional 
stock or bond fund? The Proposed Rule, which 
implements Section 3(c) of President Trump’s 
Executive Order 14330, “Democratizing Access 
to Alternative Assets for 401(k) Investors” was 
first published on March 30 earlier this year, 
and the public comment period closed on June 
1. At the close of the comment period, an over-
whelming number of public comments (upwards 
of 47,000) had been submitted, reflecting the 
keen public interest in the Proposed Rule and its 
potential to reshape the retirement investment 
landscape for American workers for decades to 
come.

Background
At its core, the Proposed Rule seeks to control 

meritless and costly class action litigation that has 
plagued the retirement plan industry. The Proposed 
Rule maps out a process-based, presumptive safe 
harbor under which a plan fiduciary can be pre-
sumed to satisfy its duty of prudence under the 
Employee Retirement Income Security Act of 1974, 
as amended (ERISA), when selecting designated 
investment alternatives (DIAs) for participant-
directed individual account plans, including 401(k) 
plans. The Proposed Rule identifies six non-exclusive 
considerations, focusing on the performance, fees, 
liquidity, valuation, performance benchmarks, and 
complexity of a DIA, that a fiduciary should evalu-
ate when selecting a DIA, accompanied by examples 
describing processes that are either presumptively 
prudent or imprudent under the Proposed Rule’s 
safe harbor framework.

Comment Record at a Closer Glance
While the comment record appears volumi-

nous, a closer look reveals that the vast majority of 
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submissions (nearly 43,000) are template comments 
that were circulated by various organizations who 
campaigned either in support of, or in opposition to, 
the Proposed Rule. Approximately 31,000 of these 
form comments oppose the rule, while approxi-
mately 12,000 are supportive.

Approximately 54 submissions consisted of 
substantive, individually drafted letters from trade 
associations, advocacy organizations, members of 
Congress, academics, and other industry stakehold-
ers. Of these substantive letters, 43 support1 the 
Proposed Rule while 11 are opposed.2 This article 
aims to provide a brief summary of this subset of 
substantive public comments and some of the key 
recurring themes and considerations that they raise.

Common Ground

Asset Neutrality

Supporters and opponents alike agree that 
ERISA does not categorically favor or disfavor any 
particular asset class. Supporters commend the 
Proposed Rule’s asset class neutrality and its confir-
mation that ERISA does not require or restrict any 
specific type of DIA, noting that this asset-neutral 
approach is consistent with Section 404(a)(1)(B) 
of ERISA and the Uniform Prudent Investor Act.3 
Opponents likewise endorse asset neutrality as a 
guiding principle, even as they dispute whether cer-
tain alternative assets are suitable for 401(k) plans. 
The shared premise is that fiduciary conduct should 
be evaluated without categorical preference for, or 
prejudice against, the asset that has been selected.

Process-Based Prudence
There is a broad consensus that ERISA’s duty of 

prudence is fundamentally process-based: fiduciaries 
are judged by the quality of their decision-making 
process at the time of the investment decision, not 
in hindsight. Supporters cite this principle as the 
foundation of the safe harbor framework, and oppo-
nents do not dispute the process-based nature of the 
inquiry. Both sides, therefore, begin from ERISA’s 

longstanding focus on process, but diverge sharply 
regarding how much protection a documented pro-
cess should provide.

Litigation Risk
There is wide acknowledgment that the ERISA 

litigation environment influences fiduciary behavior 
and that litigation cost is a relevant consideration. 
Supporters emphasize that litigation risk has chilled 
plan innovation and pushed fiduciaries toward 
defensive decision making. Opponents counter that 
ERISA litigation serves an essential deterrent func-
tion and protects plan participants. Both sides recog-
nize that meritless litigation is a legitimate concern, 
while disagreeing over the magnitude of meritless 
litigation and whether the Proposed Rule is the cor-
rect solution.

Supportive Themes

Asset Neutrality and Process-Based 
Prudence

Most letters supporting the Proposed Rule high-
light ERISA’s longstanding, process-based standard 
of prudence. The American Retirement Association 
(ARA) letter notes that, “fiduciary decisions should 
be evaluated based on whether the fiduciary engaged 
in a prudent process at the time of the decision, 
not based on hindsight or whether a particular 
investment ultimately outperforms other avail-
able options.”4 The Investment Adviser Association 
(IAA) letter similarly emphasizes that courts have 
“consistently interpreted this duty of prudence as a 
process-based standard, one that is evaluated based 
on the fiduciary’s investigation and decision mak-
ing at the time an investment is selected, rather 
than through hindsight based on subsequent invest-
ment performance.”5 The Defined Contribution 
Alternatives Association (DCALTA) letter frames 
the point historically, noting that “since 1979, the 
law has consistently held that prudence demands a 
sound investigative process, not the selection of any 
particular investment or class of investments,” and 
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cites the Supreme Court’s instruction in Hughes v. 
Northwestern University to “give due regard to the 
range of reasonable judgments a fiduciary may make 
based on her experience and expertise.”6

Closely linked to that process-based framework 
is the principle of asset neutrality, the premise that 
no investment type should be per se favored or dis-
favored. Supporters uniformly endorse the Proposed 
Rule’s statement that ERISA “does not require or 
restrict any specific type of designated investment 
alternative.” The ARA letter stresses that “ERISA has 
never favored or disfavored an investment merely 
because of its asset class, vehicle structure, manage-
ment style, liquidity profile, or degree of familiar-
ity,” and that fiduciaries should be free to consider 
“any legal investment alternative” so long as they 
follow a prudent process. The Insured Retirement 
Institute (IRI) echoes this view, urging that “the final 
rule should not favor traditional accumulation-only 
products over products designed to support retire-
ment income, nor should it favor familiar structures 
over newer or differently structured solutions.”7 One 
commenter commends the DOL for proposing a 
safe harbor that is “principles-based, asset-neutral, 
and oriented around process, rather than investment 
results that are inherently uncertain,” adding that 
safe harbors “play a particularly valuable role in the 
ERISA context, where litigation risk can chill fidu-
ciary decision making and unduly narrow the range 
of investment options available to participants.”8

Litigation Relief
Supporters underscore what the ERISA Industry 

Committee (ERIC) describes as a “tsunami” of 
ERISA class action litigation that, in their view, has 
distorted fiduciary decision making. ERIC describes 
a recurring litigation playbook in which plaintiffs’ 
firms identify allegations that can be applied to many 
large plans, use discovery costs to create settlement 
pressure, and collect attorney fees that may dwarf 
per-participant recoveries—citing one case in which 
50,000 plan participants averaged less than $20 
each after a $1.35 million settlement.9 Supporters 

also emphasize the financial burden of defending 
these suits.10 They also argue that the Proposed Rule 
would provide courts a practical framework to dis-
pose of meritless claims earlier, narrow the discovery 
process, and remove artificial pressures to settle mer-
itless claims, thereby enabling fiduciaries to consider 
innovative investment options without being scruti-
nized in hindsight.11

Access and Diversification
A central argument from supporters is that the 

Proposed Rule narrows a longstanding and grow-
ing gap between defined benefit (DB) and defined 
contribution (DC) plans. The American Investment 
Council (AIC) highlights that 68 percent of Fortune 
1000 companies with DB plans invested in alter-
native assets in 2023, 89 percent of public pension 
plans allocated to alternatives, and 90 percent of Taft-
Hartley plans did the same, yet “only 0.1 percent of 
all DC plan assets were in alternative investments 
in 2024.”12 Supporters contend that this disparity 
does not reflect categorical unsuitability, but rather 
the chilling effect of litigation risk on fiduciary inno-
vation. The coalition letter from the Small Business 
& Entrepreneurship Council (SBE Council), the 
National Taxpayers Union (NTU), and more than 20 
other organizations emphasizes that “defined-benefit 
plans, which have long maintained allocations to 
private equity and other alternative assets, have con-
sistently outperformed defined-contribution plans,” 
placing DC plan participants “at a structural disad-
vantage relative to institutional investors.”13

Supporters also cite significant empirical evi-
dence showing the potential performance benefits 
provided by diversification to alternatives.14 Several 
commenters also stressed that public markets have 
grown more concentrated, making private-market 
exposure a potentially more important tool for port-
folio diversification.15

Lifetime Income
A distinct thread in the comment record, driven 

primarily by the insurance and annuity industry, 
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focuses on the Proposed Rule’s treatment of lifetime 
income products. The American Council of Life 
Insurers (ACLI) letter emphasizes that guaranteed 
lifetime income is “a cornerstone of meaningful 
retirement security” because it protects against lon-
gevity risk, the prospect of outliving one’s savings, 
and stressed that annuities provided by life insur-
ance companies are “the only private sector finan-
cial instrument that guarantees monthly retirement 
income.”16 IRI similarly urges the DOL to “more 
clearly distinguish annuities and other lifetime 
income products” from broader references to lon-
gevity risk-sharing pools, noting that these products 
“may provide contractual guarantees, insurance pro-
tections, income certainty, longevity-risk transfer, 
guaranteed minimum withdrawal benefits, fixed or 
variable payout structures, death benefit features, 
or other protections designed to help participants 
convert savings into income that may continue for 
life.”17

The Teachers Insurance and Annuity Association 
of America (TIAA) and Nuveen ground the argu-
ment in the broader retirement landscape, observ-
ing that the decline of traditional DB plans has left 
many retirees without guaranteed lifetime income 
and commending the DOL for recognizing that 
“lifetime income solutions play a central role in 
advancing” retirement security.18 The Committee 
of Annuity Insurers provides an extensive taxonomy 
of annuity products (immediate annuities, deferred 
fixed and variable annuities, registered index-linked 
annuities, and guaranteed lifetime withdrawal ben-
efits) noting that these products pool longevity, 
investment, inflation, and interest-rate risks that 
“individual savers are poorly equipped to handle on 
their own.”19 Several of these commenters also argue 
that the safe harbor’s fee analysis should account for 
the distinct value of insurance protections, because 
annuities may cost more than accumulation-only 
alternatives but provide benefits—such as guaran-
teed income and downside protection—that tradi-
tional investments cannot replicate.

Opposing Themes
The opposition to the Proposed Rule asserts four 

principal critiques: (1) the Proposed Rule weakens, 
rather than clarifies, the prudence standard; (2) the 
investment vehicles most likely to benefit from the 
Proposed Rule are not suitable for 401(k) plans or 
their participants; (3) the litigation problem that the 
Proposed Rule seeks to address has been overstated; 
and (4) the DOL lacks statutory authority to pro-
mulgate the rule.20

Weakening the Prudence Standard
Opponents’ most fundamental objection 

is that (in their view) the Proposed Rule does 
not clarify the prudence standard but dilutes it, 
reducing ERISA’s central fiduciary obligation to 
what commenters characterized as “a check-the-
box exercise.”21 They assert that the Proposed 
Rule dispenses with a longstanding requirement 
that fiduciaries “act accordingly”22 on the results 
of their analysis, instead presuming that require-
ment satisfied whenever a fiduciary has carried out 
the analysis and considered the relevant factors. 
Commenters argue that this substitution would 
shield fiduciaries from liability for imprudent 
investment decisions so long as they can docu-
ment that they weighed the required factors, even 
though, as several letters contend, “the obligation 
to make a sound investment selection based on the 
information collected and the analysis conducted” 
is arguably the most consequential part of the pru-
dent process.23

The Consumer Policy Center (CPC) grounds 
this critique in the 1979 Investment Duties 
Regulation preamble, which makes clear that a 
fiduciary does not satisfy the prudence standard 
merely by considering the relevant facts and cir-
cumstances, a concern several commenters echoed. 
The letter argues that the Proposed Rule would 
immunize fiduciaries in precisely the manner the 
DOL previously sought to foreclose, because a 
fiduciary could weigh each enumerated factor and 
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still make a decision that “falls outside the range of 
reasonableness” (that is, a facially prudent process 
that results in imprudent selections does not sat-
isfy ERISA).24 The Public Investors Advocate Bar 
Association emphasizes this concern from a litiga-
tion vantage point, noting that its members have 
repeatedly observed harmful investment decisions 
accompanied by “superficially adequate documen-
tation,” which they view as precisely the kind of 
paper record that could be treated as sufficient 
under the Proposed Rule.25

Unsuitability
A second line of criticism questions whether the 

investments most likely to benefit from the Proposed 
Rule are suitable for ordinary 401(k) plan partici-
pants. Several letters argue that the rule would prin-
cipally benefit private-market managers by opening 
a channel to the $10.1 trillion held in 401(k) plans, 
while exposing workers to products that may be illiq-
uid, opaque, costly, and difficult to evaluate. One 
commenter described the proposal as “a thinly dis-
guised bailout for struggling Wall Street firms” amid 
declining performance and mounting risk26 in pri-
vate markets, while the Roosevelt Institute warned 
against treating “workers’ nest eggs as a new frontier 
for people who make money off of risky and costly 
investments . . . rather than as savings that should 
be protected—at a time when we are already seeing 
volatility in private markets.”27

Several comment letters raised more detailed 
suitability concerns, arguing that private credit and 
private equity are too illiquid and risky for workers’ 
retirement plans, and that these products lack the 
transparency available in traditional public market 
investments while charging higher fees and, in some 
cases, underperforming them. A recurring theme is 
that opponents view the complexity of alternative 
investments as potentially exceeding what many 
retail investors, particularly lower-income 401(k) 
plan participants, can reasonably evaluate: most 
plan holders lack the information, expertise, or 

experience to analyze the prospectuses and financial 
statements needed to assess whether a given prod-
uct matches their risk tolerance and investment 
objectives. Unlike institutional investors such as 
traditional pension plans, which have historically 
invested in private and alternative assets with the 
benefit of dedicated staff, 401(k) plan participants 
select from a menu chosen by their fiduciary, with 
no structural guardrail against over-concentration 
in illiquid or opaque products. The comment letter 
submitted by a coalition of state attorneys general 
(State Attorneys General Coalition) warns that this 
dynamic exposes participants to the risk of cata-
strophic financial losses.

The Certified Financial Planner Board of 
Standards, Inc. (CFP Board) similarly argues 
that fiduciaries have long avoided certain invest-
ments for sound reasons because “these products 
cannot satisfy a genuine merits-based suitability  
test.”28 The American Association of Retired Persons 
(AARP) singles out several asset classes as categori-
cally unsuitable. It argues that cryptocurrency can 
“operate in fragmented or evolving regulatory 
environments, with inconsistent federal standards 
and significant gaps in investor protections” and 
is “highly volatile, subject to manipulation, and 
opaque for most Americans,” while non-traded real 
estate investment trusts and other private real estate 
vehicles are “characterized by limited transparency, 
high fees, and constrained liquidity” and rely “heav-
ily on sponsor-provided valuations,” creating risks of 
“pricing inaccuracies” and conflicts of interest.29 This 
asset-specific skepticism, however, sits uneasily with 
the guiding principle of asset neutrality that both 
supporters and opponents otherwise invoke.

Litigation
A third strand of opposition contends that the 

litigation surge the Proposed Rule seeks to address 
has been exaggerated and that ERISA litigation con-
tinues to serve the protective function that Congress 
intended. The CPC offers the most detailed critique 
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on this point, stating flatly that “there has been no 
epidemic of litigation sufficient to justify the cre-
ation of a new legal safe harbor.”30 According to 
the letter, ERISA fiduciary lawsuits grew during an 
initial period in the early 2000s but have since lev-
eled off, fluctuating between 50 to 100 cases annu-
ally from 2020 to 2024 with no discernible upward 
trend.31 The CPC further observed that recent liti-
gation has disproportionately targeted group health 
and defined benefit plans rather than the defined 
contribution plans this rule addresses, and that the 
number of defined contribution cases was notably 
lower in 2024 than in 2020. Opponents argue that, 
taken together with data showing that fewer than 
0.1 percent of plans have been sued since 2016 and 
about 0.01 percent of plans are sued in any given 
year, the litigation record does not justify a new safe 
harbor.32 The litigation risk, in this view, is concen-
trated almost entirely among plans exceeding $1 
billion in assets, while the smaller plans that make 
up roughly 85 percent of the universe face a risk 
of litigation that is “all but non-existent.”33 AARP 
adds that across more than 800,000 ERISA-covered 
retirement plans nationwide, fiduciary breach litiga-
tion is rare.34

Opponents also dispute the claim that these law-
suits are primarily frivolous.35 The CPC notes that 
the DOL offered limited evidence of dismissed cases, 
while the three ERISA fiduciary cases decided by the 
Supreme Court resulted in unanimous decisions for 
plaintiffs. Plaintiffs, the CPC argues, already bear a 
substantial burden in bringing these claims because 
they must show both a flawed process and that the 
alleged breach caused actual losses, a standard that 
“serves as an effective guard against speculative or 
frivolous litigation.”36 AARP similarly notes that 
courts routinely dismiss meritless claims at the earli-
est stages, and that the cases that do proceed rep-
resent only a small fraction of plans and of federal 
litigation generally. The CPC alleges that the DOL 
“attributes the scarcity of alternative assets in defined 
contribution plans to an epidemic of litigation in 
order to justify its proposed regulatory approach.”37

Opponents further argue that the DOL’s cost-
benefit analysis is one-sided because it ignores the 
benefits litigation has produced: $1.5 billion in 
recoveries for plan participants and broader fee 
reductions driven by litigation pressure. Americans 
for Financial Reform Education Fund credits fidu-
ciary litigation with helping drive down general 
plan fees and expenses by 25 percent to 35 percent 
between 2013 and 2023, real savings, it argues, 
that the DOL’s analysis fails to weigh against the 
compliance costs it emphasizes.38 Litigation risk, 
in this view, is not a defect to be engineered away 
but evidence that ERISA’s accountability mecha-
nism is functioning as intended. The State Attorneys 
General Coalition acknowledges that frivolous suits 
are a legitimate concern, but notes that Congress 
considered that tradeoff when it drafted ERISA to 
give plan participants “ready access to the Federal 
courts.”39

Legal Authority
A fourth and more structural objection is that 

the DOL lacks statutory authority to promulgate 
the Proposed Rule. The State Attorneys General 
Coalition argues that the rule contradicts both 
ERISA’s text and the body of case law interpreting it. 
ERISA’s purpose provision provides that participants 
be protected and afforded ready access to federal 
courts, a mandate the proposed safe harbor allegedly 
undercuts. The coalition contends that, if enacted, 
the rule “would violate both the text and the pur-
pose of ERISA” and is “thus contrary to law and 
entitled to nothing but a swift and successful action 
for vacatur under the Administrative Procedure 
Act,” rejecting the DOL’s position that its interpreta-
tion merits Skidmore deference.40 The letter further 
argues that the Proposed Rule cannot be reconciled 
with Supreme Court precedent rejecting the “pre-
sumption of prudence” once applied in several cir-
cuits, because breaking the prudence inquiry into 
discrete, safe-harbored steps is inconsistent with case 
law requiring that prudence be evaluated holistically 
and contextually.41 Limiting courts to a deferential 
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review of process alone, the coalition warns, “con-
tradicts precedent by insulating imprudent conduct 
from meaningful judicial scrutiny.”42

The CFP Board raises a narrower version of 
this challenge. It observes that the DOL’s rulemak-
ing authority, derived from 29 U.S.C. § 1135, 
authorizes regulations necessary to carry out Title 
I of ERISA and has historically been used to inter-
pret and implement the statute’s existing require-
ments. In the CFP Board’s view, the Proposed Rule 
exceeds that authority because, rather than clarify-
ing or implementing existing fiduciary obligations, 
it would establish a substantively new standard that 
falls outside the scope of the DOL’s cited source of 
power.

Requested Refinements
Taken together, the comments identify the fol-

lowing 10 primary areas in which the Proposed Rule 
should be refined.

1. Extend the Safe Harbor to Monitoring or 
Promptly Issue Additional Guidance

Selection is only the first point in the investment 
lifecycle. The Proposed Rule covers only the initial 
selection of DIAs. Many commenters repeatedly 
note, however, that litigation often challenges both 
the initial decision to add an investment option and 
the ongoing decision to retain it. Without a “moni-
toring” safe harbor, the practical impact of the rule 
on litigation risk may be significantly diminished. A 
fiduciary might prudently select a target-date fund 
with a private-market sleeve, for example, while 
remaining vulnerable to allegations that it failed to 
respond to underperformance, valuation concerns, 
fee changes, liquidity stress, or a change in manager 
personnel. Plaintiffs could also recast selection dis-
putes as monitoring claims, undermining the rule’s 
litigation-reduction purpose.

Some commenters suggest extending the safe 
harbor to cover monitoring of DIAs or issuing 
additional regulatory guidance to create monitor-
ing-specific protections.43 They also note that any 

monitoring safe harbor should preserve fiduciary 
discretion, avoid rigid review cycles, and clarify that 
the cadence and depth of review depend on the plan, 
product, and facts known at the time.44

2. Clarify that the Safe Harbor Is 
Voluntary, with No Negative Inference 
from Non-Use

The Proposed Rule states that a fiduciary “must 
objectively, thoroughly, and analytically consider” 
each of the six factors. Some supporters fear that this 
statement risks being understood by courts as estab-
lishing a new minimum standard of prudence rather 
than one optional path to a litigation-protective 
presumption. Human Interest Advisors warns that, 
for small sponsors in particular, the six-factor frame-
work could become “a new six-item checklist,”45 
increasing litigation exposure for any fiduciary that 
does not fully document each factor.

Some commenters recommend adding explicit 
language clarifying that a fiduciary’s decision not 
to use the safe harbor creates no presumption of 
imprudence.46 That clarification would preserve the 
safe harbor as an optional, non-exclusive means of 
demonstrating prudence and avoid converting the 
rule into a mandatory checklist that could increase 
litigation risk for plans that demonstrate prudence 
through other means.

3. Avoid Implying Third-Party Advisers Are 
a Prerequisite to the Safe Harbor

The rule’s examples lean heavily on scenarios 
involving third-party “3(21)” or “3(38)” investment 
fiduciaries, which could be understood to imply that 
engaging outside expertise is a condition of safe har-
bor eligibility. That reading would burden smaller 
sponsors that rely on capable internal investment 
committees and may not be able to engage outside 
advisers for every investment decision, potentially 
undermining the rule’s stated goal of democratiz-
ing alternatives access for workers at businesses of 
all sizes. To address this concern, some commenters 
suggest adding an example demonstrating that an 
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internal investment committee with appropriate 
expertise can satisfy the safe harbor through its own 
competent analysis, without third-party assistance.47

4. Treat Examples as Illustrative, Not 
Prescriptive

The Proposed Rule embeds multiple examples 
directly within the regulatory text for each safe har-
bor factor. Some commenters express concern that 
this placement risks having the examples treated 
as prescriptive checklists. The examples cannot 
cover every reasonable product structure, plan size, 
committee process, or participant population, yet 
plaintiffs and courts could treat them as the only 
approved pathways for satisfying the safe harbor. 
The Investment Company Institute (ICI) further 
warns that fiduciaries may feel pressure to select only 
investments that fit “within the four corners of a par-
ticular example.”48

A broad swath of commenters suggest that the 
DOL relocate the examples from the Proposed Rule’s 
operative text to the preamble, or that it clearly label 
each example as merely illustrative.49 Some com-
menters also request that the final rule eliminate 
the negative examples that illustrate conduct falling 
outside the safe harbor.50 These commenters argue 
that treating the examples as illustrative would pre-
serve their value as guides to prudent behavior while 
reducing the risk that plaintiffs could allege impru-
dence based solely on a fiduciary’s failure to prescrip-
tively follow an example verbatim.

5. Clarify That the Factors Are Applied at 
the DIA/Plan Level

The Proposed Rule requires fiduciaries to con-
sider the six factors but does not clearly specify 
whether the analysis must occur at the level of the 
DIA or at the level of the underlying asset or sleeve 
within each DIA vehicle. The latter reading would 
be especially burdensome for multi-asset products 
such as target-date funds, where fiduciaries could be 
forced to separately re-evaluate all six factors for each 
underlying component, rather than for the fund as 

offered. Given that target-date funds hold the major-
ity of the roughly $3.8 trillion in defined contribu-
tion assets, unresolved ambiguity here could make 
the safe harbor unworkable for exactly the products 
the rule is designed to facilitate.51

Some commenters suggest that the final rule 
expressly confirm that the six factors apply at the 
DIA level, not at the asset or sleeve level.52 This 
would allow fiduciaries to evaluate a fund as offered, 
without a duplicative sleeve-by-sleeve analysis. The 
letter authored by a coalition of law firms (Law 
Firm Coalition) further suggests defining a DIA 
as the vehicle in which participants directly invest, 
resolving the ambiguity at its source by applying 
the DIA-level principle consistently throughout 
the rule.53

6. Replace “Conflict-Free” Valuation with 
a Conflict-Mitigation Standard

The Proposed Rule requires a “conflict-free, 
independent” valuation process. Some commenters 
argue that this standard can be unworkable for 
assets such as private equity, private credit, private 
real estate, and private infrastructure, where valua-
tion often involves manager inputs, valuation com-
mittees, and parties affiliated with the sponsor. 
Moreover, requiring conflict-free valuation for DIAs 
would deviate from the US Securities and Exchange 
Commission’s (SEC) rules for registered fund valu-
ation, under which advisers may act as valuation 
designees, making the DOL’s proposed standard 
comparatively burdensome. Some commenters also 
warned that this heightened bar could encourage 
formalistic representations rather than improve par-
ticipant protection.

Commenters suggest replacing the “conflict-
free, independent” standard with language requir-
ing controls and procedures “reasonably designed 
to identify, manage, and mitigate conflicts.”54 They 
argue that the key fiduciary question should be 
whether the valuation process has reliable controls, 
independent review where appropriate, sound meth-
odology, and procedures reasonably designed to 
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identify, manage, and mitigate conflicts that could 
affect valuation accuracy.

7. Remove or Clarify the SEC Rule 22e-4 
Liquidity Reference

The Proposed Rule’s liquidity factor references 
Rule 22e-4, a rule that prohibits mutual funds from 
acquiring illiquid investments if more than 15 per-
cent of the fund’s net assets would be in illiquid 
investments, due to their daily redemption obliga-
tions. Commenters argued that this reference could 
be read as importing Rule 22e-4’s 15 percent thresh-
old into the liquidity factor, unreasonably limiting 
the illiquid exposure of collective investment trusts 
(CITs) and other non-registered vehicles that lack 
daily redemption obligations.55 CITs are expected to 
be the primary vehicle for delivering alternatives to 
401(k) plans through target-date funds, and, as the 
comment record notes, younger workers in particu-
lar could benefit from private equity allocations of 
up to 30 percent.56 If Rule 22e-4 applies to CITs, 
it could prevent workers from obtaining meaningful 
private-markets exposure.

Some commenters suggest removing the ref-
erence to Rule 22e-4 or clarifying that it is merely 
illustrative rather than prescriptive. They argue that 
the final rule’s liquidity factor should require fidu-
ciaries to evaluate whether the product has a written 
liquidity risk management process appropriate for 
the product’s structure, participant flows, redemp-
tion terms, and plan-level needs.57

8. Increase Benchmark Flexibility
The Proposed Rule’s benchmark factor requires 

a “meaningful” composite benchmark built by an 
unaffiliated adviser. Multiple commenters expressed 
concern that this standard is disproportionately 
costly, especially for smaller plans, and difficult to 
satisfy for asset classes that lack established indices.58

Some commenters argue that the final rule 
should replace “meaningful” with “reasonable” 
to avoid imposing an impossibly high bar for less 
liquid asset classes and that the final rule expressly 

permit composite benchmarks, because a single 
index is often inadequate for multi-strategy alterna-
tive investments.59 One commenter went further, 
recommending that the final rule eliminate bench-
marking as a standalone factor because it substan-
tially duplicates the performance factor.60

9. Ensure Vehicle Neutrality for CITs
As the comment record notes, CITs are one of 

the fastest-growing investment vehicles in defined 
contribution plans, as target-date funds are increas-
ingly built on CIT structures.61 Despite this grow-
ing prevalence, the Proposed Rule’s framework and 
examples appear to have been written with mutual 
funds in mind. This lack of vehicle neutrality could 
undermine the rule’s goal of asset-neutrality by offer-
ing less protection to the investment vehicles that 
are most prominent in retirement investing and the 
most likely conduits for alternative assets.

A plurality of commenters request that the final 
rule ensure CITs are eligible for the safe harbor on 
the same vehicle-neutral terms as registered funds. 
Suggestions for accomplishing this include adding 
CIT-specific examples or an explicit vehicle-neutral-
ity statement.62

10. Modernize Prohibited Transaction 
Exemption (PTE) 77-4

ERISA Section 406 generally restricts certain 
transactions involving plans, fiduciaries, parties 
in interest, and conflicts. Prohibited Transaction 
Exemption 77-4 (PTE 77-4) provides relief under 
ERISA Section 406 for plan purchases and sales 
of shares of mutual funds when a plan fiduciary 
or affiliate also advises that investment company. 
PTE 77-4, however, is limited to mutual fund 
structures, preventing a broader universe of pooled 
vehicles, including CITs, private funds, and other 
pooled structures, from availing themselves of this 
exemption.

Many commenters urge the DOL to modern-
ize PTE 77-4 to cover all pooled investment vehi-
cles, not just mutual funds, which would remove a 
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structural barrier to constructing retirement prod-
ucts that include alternative investments.63 While 
support for this change is widespread, any expan-
sion of PTE 77-4 is likely to come from subsequent 
rulemaking.

What to Expect: The Final Rule and 
Anderson

Whether the DOL’s proposed safe harbor will 
meaningfully accomplish its goals may be influ-
enced in part by the outcome of Anderson v. Intel, a 
fiduciary breach claim pending before the Supreme 
Court.64 At issue in Anderson is whether a plaintiff 
alleging fiduciary breach based on fund underperfor-
mance must plead a “meaningful benchmark” in the 
complaint to survive a motion to dismiss. Because 
traditional benchmarks often do not exist for private 
equity, private credit, and other alternative strategies, 
the outcome of Anderson could significantly affect 
the rule’s ability to reduce litigation arising from the 
inclusion of alternatives in DIA menus.65

Plan sponsors, asset managers, and fiduciaries 
evaluating alternatives-inclusive retirement prod-
ucts should track four developments closely in the 
months ahead: (1) the extent to which the DOL 
adopts the refinements summarized above in the 
final rule; (2) whether the final rule retains the refer-
ence to SEC Rule 22e-4; (3) the DOL’s anticipated 
subsequent guidance on monitoring obligations and 
modernization of PTE 77-4; and (4) the Supreme 
Court’s decision in Anderson. These developments 
can shape whether the rule will deliver on its prom-
ise of broadening retirement investors’ access to 
private-market opportunities or if it will merely 
remain an additive waypoint in the long-running 
debate over how ERISA should govern access to 
private-market strategies in participant-directed 
retirement plans.

Ms. Rozow is a partner in Simpson Thacher 
& Bartlett LLP’s Executive Compensation and 
Employee Benefits Practice; Mr. Chanda and 

Mr. Brizek are partners, and Mr. Schwarz 
is an associate, in the Firm’s Registered Funds 
Practice. The authors thank Taylor Buffa, 
Elizabeth Hansen, Shaina Sophia Klein, Molly 
Elizabeth Lagay, and Emma (Xiaoxiang) Liu for 
their valuable assistance.
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