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Introduction

US courts have recently addressed a number of signi-cant insurance,related issuesx 
including the de-nition of damages in a general liability insurance policyx the e‘haustion 
of primary and -rst,level e‘cess coveragex the application of a ’bump,up( e‘clusion in a 
directors( and oOcers( )D&19 liability insurancex policy and coverage for business losses 
during the covid,.G pandemicw Foing forkardx courts undoubtedly kill continue to address 
the parameters of cyber,related coveragex as kell as coverage disputes arising out of the 
use of arti-cial intelligence )AI9 technologyx PCAS ’forever chemicalsx( and climate change 
eventsw Insurance,related issues kill also continue to be litigated in banWruptcy cases 
commenced by policyholders as a means to resolve mass tort claimsw

Year in review

Feneral liability

De-nition of damages

In Sherwin-Williams Co v. Certain Underwriters at Lloyd’s, Londonx[1] the 1hio Supreme –ourt 
clari-ed thatx under the language of the liability policies at issuex payments made by a 
policyholder to fund lead paint abatement do not constitute ’damages(w The court held that 
because Sherkin,zilliams(s contributions to the abatement fund kere intended to prevent 
future harm j not to compensate for past harm j they fell outside the scope of coveragew

The underlying litigationx brought by Santa –lara –ountyx –aliforniax and other government 
entitiesx sought to hold paint manufacturers liable for public nuisancew The trial court found 
that Sherkin,zilliams and tko other paint companies had caused a public nuisance and 
ordered them contribute to an abatement fund for home paint testingx remediation of lead 
paint haNardsx and lead paint poisoning educationx among other thingsw

Sherkin,zilliams then sought indemni-cation under its liability policiesx arguing that such 
payments constituted ’damagesw( The company contended that the fund addressed past 
harmsx pointing out that lead paint had been present in –alifornia homes for decades and 
that the purpose of the abatement fund kas to compensate for past property damagew 
The 1hio Supreme –ourt reEected this argumentx holding that because the payments to 
the abatement fund kere intended to prevent future harm rather than compensate for past 
harmx they did not constitute ’damages( under the policiesw

Rotablyx the court distinguished a prior decision under the –omprehensive Knvironmental 
qesponsex –ompensationx and Liability Act )–Kq–LA9x noting that it involved ’response 
costs( aimed at remediating past harm done to propertyx even khere a public nuisance 
claim kas allegedw

K‘haustion
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InTruck Insurance Exchange v. Kaiser Cement and Gypsum Corpx[2] the –alifornia Supreme 
–ourt held that a policyholder may access e‘cess insurance policies once primary policies 
covering the same policy period and directly underlying the e‘cess policies are e‘haustedw 
The case involved ;aiser –ementx a manufacturer of asbestos,containing productsx and 
the allocation of insurance coverage among primary and -rst,level e‘cess insurersw TrucW 
Insurancex ;aiser –ement(s primary insurerx sought e$uitable contribution from -rst,level 
e‘cess insurersx arguing that their indemnity obligations attached upon e‘haustion of the 
directly underlying primary policiesx an approach Wnokn as ’vertical e‘haustionw(

Both the trial  court  and intermediate  appellate  court  had reEected this  argumentx 
interpreting  the  e‘cess policies(  ’other  insurance(  provisions  to  re$uire  horiNontal 
e‘haustion0 that isx e‘haustion of all primary policies in effect during the period of 
continuous inEuryw qelying on its earlier decision in Montrose Chemical Corp of California v. 
Superior Courtx[3] the –alifornia Supreme –ourt e‘plained that ’other insurance( provisions 
in e‘cess policies have been typically construed to govern allocation $uestions kith 
respect to overlappingx concurrent policiesx not e‘haustion of policies from different 
periodsw The court emphasised that the e‘cess policy languagex including references to 
speci-c underlying policies and attachment pointsx indicated that e‘haustion re$uirements 
apply only to direct underlying insurancew

zhile the decision clari-ed the appropriate method for e‘haustion of the -rst,level e‘cess 
policiesx it did not resolve khether TrucW Insurance kas entitled to contribution from the 
e‘cess insurersw The court underscored that contribution claims among insurers implicate 
’e$uitable principles designed to accomplish ultimate Eustice in the bearing of a speci-c 
burdenx( and remanded the matterx noting that $ualitative distinctions betkeen primary and 
e‘cess insurance ’might have more salience in the conte‘t of e$uitable contribution(w

Directors and oOcers

’Bump,up( e‘clusion

In Towers Watson & Co v. National Union Fire Ins Co of Pittsburgh, PAx[4] the Courth –ircuit 
aOrmed that a USHG4 million settlement kith former shareholders fell kithin a ’bump,up( 
e‘clusionx khich barred claims alleging that ’the price or consideration paid or proposed 
to be paid for the ac$uisition w w w of all or substantially all the oknership interest in or 
assets of an entity is inade$uate(w Tokers zatson sought coverage for a settlement kith 
shareholders kho alleged that the merger of Tokers zatson and zillis Froup :oldings 
had resulted in a belok,marWet valuation of their shares due to con2icts of interest on 
Tokers zatson(s boardw The D&1 insurers funded Tokers zatson(s defence but denied 
indemnity based on the e‘clusionw The Courth –ircuit held that the settlement effectively 
increased the consideration paid to shareholdersx regardless of khether the underlying 
suits alleged violations of Section .5)a9 of the Securities K‘change Act concerning 
inade$uate disclosuresw

The Courth –ircuit(s decision aligns kith the emerging maEority viekx at least outside of 
Delakarex that bump,up e‘clusions bar coverage in shareholder suits challenging the 
price in a merger or ac$uisitionw See Komatsu Mining Corp v. Columbia Cas Co0[5] Onyx 
Pharms, Inc v. Old Republic Ins Co.[6] LiWe the latest Courth –ircuit holdingx these decisions 
have broadly construed different shareholder claims j including disclosure claims j as 
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effectively seeWing an increase in per,share valuationw By contrastx the Delakare Superior 
–ourt has taWen a narroker approachM in Harman International Industries Inc v. Illinois 
National Insurance Cox[7] khich is currently on appealx the court held that a bump,up 
e‘clusion did not bar coverage because the underlying action alleged Sections .5)a9 and 
—4 violationsx khich do not provide for an increase in the transaction price as a remedyw

Business interruption

–ovid,.G

In North State Deli, LLC v. Cincinnati Ins Cox[8] the Rorth –arolina Supreme –ourt held 
that commercial property policies covered business losses during covid,.G shutdoknsw 
The court ruled that a ’reasonable policyholder( could interpret ’direct physical loss( to 
include loss of use or access to property caused by government ordersx and resolved 
that ambiguity in favour of coveragew In the underlying suitx bars and restaurants sought 
business interruption coverage under all,risW policies based on their inability to run 
or access their business location khen covid,.G restrictions kere in placew –incinnati 
argued that the insured property e‘perienced ’no physical change( and that the ’period of 
restoration( provision referenced repair or replacement of propertyx indicating an intention 
to re$uire physical or structural alteration to propertyw The court reEected these argumentsx 
emphasising that impairment of use or function can constitute physical loss and that 
the absence of virus e‘clusions reinforced a reasonable e‘pectation of coveragew This 
decision is signi-cant because it runs counter to the overkhelming maEority of decisions 
denying pandemic,related business interruption claimsx many of khich have reEected the 
arguments adopted by the Rorth –arolina Supreme –ourt herew

The legal framework

Sources of insurance lak and regulation

The regulation of insurance in the United States is primarily performed by the statesw In 
.G57x the US –ongress passed the Yc–arran,Cerguson Actx[9] khich provides thatM ’Ro 
Act of –ongress shall be construed to invalidatex impairx or supersede any lak enacted 
by any State for the purpose of regulating the business of insurance w w w unless such 
Act speci-cally relates to the business of insurancew([10] Under the Yc–arran,Cerguson 
Actx state insurance lak reverse pre,empts federal lak unless the federal lak speci-cally 
relates to the business of insurancew

The lak of insurance in the United States generally falls into one of tko broad categoriesM

.w the regulation of entities that participate in the business of insurance0 and

—w the regulation of the policyholder,insurer relationshipw
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State lak pertaining to the regulation of entities generally comprises statutes enacted 
by state legislatures and administrative regulations issued by state agenciesx such as 
departments of insurancew

Kach state also has statutory and common lak applicable to the policyholder,insurer 
relationshipw State statutes address a range of topicsx including the disclosure obligations 
of the parties to an insurance contractx the nature of a policyholder(s notice obligations 
and the circumstances in khich a victim of tortious conduct may sue a tortfeasor(s insurer 
directlyw State common lak is an important source of lak for resolving disputes betkeen 
policyholder and insurerw Practitioners must carefully assess potentially applicable lak at 
the outset of a disputex as insurance lak )khether common lak or statutory9 varies by 
Eurisdictionw

Insurable risW

In the United Statesx the validity of an insurance contract ordinarily is premised on the 
e‘istence of an insurable interest in the subEect of the contractw An insurable interest may 
be de-ned as any lakful and substantial economic interest in the safety or preservation 
of the subEect of the insurance free from lossx destruction or pecuniary damage[11]w The 
insurable interest doctrine kas -rst adopted by courtsx[12] and has since been codi-ed 
in state statutesw[13] The purpose of the insurable interest re$uirementx as articulated 
by courts and commentatorsx is to discourage kagering and the destruction of life and 
property and to avoid economic kastew

Cora and dispute resolution mechanics

Litigation of insurance disputes

The US Eudicial system comprises tko separate court systemsM federal courts 3 situated 
across each of the 74 states 3 that hear matters that implicate federal Eurisdictionx and 
state courtsx khich typically handle disputes e‘clusively governed by state common or 
statutory lakw Although there are important differences betkeen federal and state courtsx 
they share some Wey characteristicsw Kach Eudicial system has trial courts in khich cases 
are originally -led and triedx a smaller number of intermediate appellate courts that hear 
appeals from the trial courtsx and a single appellate court of -nal reviekw

UnliWe state courtsx khich include courts of general Eurisdiction that can address most 
Winds of casesx federal courts principally have Eurisdiction over tko types of civil casesw 
Cirstx federal courts may hear cases arising out of the US –onstitutionx federal laks or 
treatiesw[14] Secondx federal courts may address cases that fall under the federal ’diversity( 
statutex khich generally authorises courts to hear controversies betkeen citiNens of 
different US states and controversies betkeen citiNens of the United States and citiNens 
of a foreign statew[15] Cor diversity Eurisdiction to e‘istx there must be ’complete( diversity 
betkeen litigants )iwewx no plaintiff shares a state of citiNenship kith any defendant9 and the 
amount in controversy must e‘ceed USHJ7x444w

Yost insurance disputes are litigated in the -rst instance in federal or state trial courtsw 
Cederal courts commonly e‘ercise Eurisdiction over insurance disputes under the diversity 
statutew In this conte‘tx an insurance companyx liWe any other corporationx is deemed to 
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be a citiNen of both the state in khich it is incorporated and the state in khich it has its 
principal place of businessw

An insurance action that is originally -led in state court may be ’removed( to federal court 
based on diversity of citiNenship of the litigantsw In the absence of diversity of citiNenship 
or some other basis of federal court Eurisdictionx insurance disputes are litigated in state 
courtsw In some casesx plaintiffs may seeW to prevent removal by including a non,diverse 
party as a defendantw Such tactics may be challengedx for e‘amplex if it can be shokn that 
the non,diverse party has no potential liability or if the party kas fraudulently Eoined in 
order to prevent removal to federal courtw The venue is typically determined by the place 
of inEury or residence of the partiesx or may be dictated by a forum selection clause in 
the governing insurance contractw The lak applied to the dispute may liWekise be dictated 
by a choice,of,lak clause in the insurance contract orx in the absence of such a clausex 
determined by a court based on relevant choice,of,lak principlesx khich may vary by state 
and are fre$uently decided on an issue,by,issue basisw

Arbitration of insurance disputes

Some insurance contracts contain arbitration clausesx khich are usually strictly enforcedw 
The Cederal Arbitration Act )CAA9[16] and similar state statutes empoker courts to enforce 
arbitration agreements by compelling the parties to arbitratew If an insurance contract 
contains a broadly korded arbitration clausex virtually every dispute related to or arising out 
of the contract typically may be resolved by arbitrators rather than a court of lakw 1ne issue 
that has been a point of contention in matters involving an arbitration clause is khether 
a non,signatory to the agreement may be compelled to arbitrate a dispute kith parties 
to the agreementw qesolution of this issue fre$uently turns on khether the non,signatory 
is deemed to be a third,party bene-ciary to the agreement or is e$uitably estopped from 
arguing that its status as a non,signatory precludes enforcement of arbitration because it 
seeWs to bene-t from other provisions of the agreementw[17]

zhile all US states recognise the validity and enforceability of arbitration agreements in 
generalx some states have made a statutory e‘ception for arbitration clauses in insurance 
contractsw Although state laks that prohibit arbitration are generally pre,empted by the 
CAA by virtue of the Supremacy –lause in the –onstitutionx state anti,insurance arbitration 
statutes may be saved from pre,emption by the Yc–arran,Cerguson Actw As notedx the 
Yc–arran,Cerguson Act provides that state laks enacted for the purpose of regulating the 
business of insurance do not yield to con2icting federal statutes unless a federal statute 
speci-cally relates to the business of insurancew Because the CAA does not speci-cally 
relate to insurancex courts have held that the CAA may be ’reverse pre,empted( by a state 
anti,insurance arbitration statute if the state statute has the purpose of regulating the 
business of insurancew[18]

zhere an insurance dispute is resolved through arbitrationx the resulting akard is generally 
considered to be bindingx although there are grounds to vacate or modify an akard under 
the CAAx similar state statutes and the –onvention on the qecognition and Knforcement 
of Coreign Arbitral Akards )’Rek 'orW –onvention(9x an international treaty that mandates 
enforcement of arbitration agreementsw The CAA describes four limited circumstances in 
khich an arbitration akard may be vacated by a courtM

.w the akard kas procured by corruptionx fraud or undue means0
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—w there kas evident partiality or corruption in the arbitrators0

Vw the arbitrators kere guilty of misconduct in refusing to postpone the hearingx upon 
suOcient cause shokn or in refusing to hear evidence pertinent and material to 
the controversyx or if by any other misbehaviour the rights of any party have been 
preEudiced0 or

5w the arbitrators e‘ceeded their pokers or so imperfectly e‘ecuted them that a 
mutualx -nal and de-nite akard upon the subEect matter submitted kas not madew,
[19]

1ne area of legal uncertainty is khether a court may vacate an akard based on an 
arbitrator(s ’manifest disregard( of the lakw Although the manifest disregard standard is 
not listed in the CAAx some courts have ruled that an akard may be vacated on this basisw

The international arena

–omple‘ Eurisdictional  issues may arise khen an international  insurance contract 
mandates arbitration of disputesx but applicable state lak prohibits such arbitrationw In 
these circumstancesx courts must address the interplay betkeen governing state lak and 
the Rek 'orW –onventionw Yore speci-callyx such disputes re$uire a determination of 
khether the Rek 'orW –onvention pre,empts state lak such that arbitration is re$uired orx 
converselyx khether state lak reverse pre,empts the Rek 'orW –onvention pursuant to the 
Yc–arran,Cerguson Act such that disputes may be litigated in a court of lakw

Kvery federal appellate court to address the issue has held that state lak does not 
reverse,pre,empt the Rek 'orW –onvention under the Yc–arran,Cerguson Actw Yost 
recentlyx in Certain Underwriters at Lloyd’s, London v. 3131 Veterans Blvd, LLCx the Second 
–ircuit Eoined this unanimous viekx abrogating its decision in Stephens v. American 
International Insurance Cow[20] and holding that state lak does not reverse pre,empt the Rek 
'orW –onventionw The Cirstx Courthx Cifth and Rinth –ircuits have liWekise reEected reverse 
pre,emption in this conte‘tw See Green Enters, LLC v. Hiscox Syndicates Ltdx[21] ESAB Grp, 
Inc v. Zurich Ins PLCx[22]McDonnel Grp, LLC v. Great Lakes Ins Sex[23] Safety Nat’l Cas Corp 
v. Certain Underwriters at Lloyd’s, Londonx[24]andCLMS Mgmt Servs Ltd P’ship v. Amwins 
Brokerage of Ga, LLCw[25] Rotablyx the Cirstx Second and Rinth –ircuits e‘pressly held that 
the –onvention is ’self,e‘ecutingx( and therefore not an ’Act of –ongress( subEect to the 
Yc–arran,Cerguson Actx khile the Courth and Cifth –ircuits reached the same result on the 
ground that the Act applies only to domestic statutesx not international treatiesw

Outlook and conclusions

AI,related coverage issues

1ne of the most important stories in the -nancial marWets has been the emergence of AI 
technologyw zhile claims based on an insurance company(s use of computers to assist 
human decision,maWing are not nekx they are liWely to proliferate in the near term as the 
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perceived conse$uences of the use of such tools become more obvious to consumersx 
employeesx and regulatorsw

–ourts are beginning to confront these issues directlyw Several class actions have been 
-led alleging that health insurers unlakfully relied on algorithms or AI to deny patients 
necessary carew ln one recent casex Estate of Gene B Lokken v. UnitedHealth Group, Incx[26] 
a federal district court denied in part an insurer(s motion to dismiss a putative class action 
laksuit alleging that the insurer had used an AI algorithm in lieu of medical professionals to 
deny or limit health bene-t coveragew The court dismissed most statutory and tort claims 
as pre,empted by the federal Yedicare Actx but alloked breach,of,contract and implied 
covenant claims to proceedx emphasising that challenges to the contractually promised 
process of bene-ts determinations may survive even khere the substance of coverage 
decisions is federally pre,emptedw

At the same timex nek legal and regulatory standards are emergingw Cor e‘amplex 
–alifornia(s SB ..—4 )effective . [anuary —4—79 mandates that only licensed healthcare 
professionals may maWe medical necessity determinationsx and imposes standards and 
restrictions on the use of AIx algorithms and ’any other softkare tools(w Togetherx these 
developments highlight increased Eudicial and regulatory attention to the use of automated 
tools in insurance decision,maWingw

–yber breachesx data loss and computer fraud

Data,breach incidentsx cyberattacWs and hacWing activities designed to obtain -nancial 
gain  or  access  to  sensitive  personal  information  continue  to  proliferate  at  an 
unprecedented ratew As suchx courts undoubtedly kill be called upon to address the 
parameters of both -rst,party property and third,party liability insurance coverage for 
myriad cyber,related claimsw A groking body of case lak is de-ning the scope of coverage 
for losses arising out of fraudulently induced kire transfers under computer,fraud 
provisionsw In the coming months and yearsx courts kill continue to apply governing state 
lak to decide khether various coverage or e‘clusionary provisions in general liability and 
crime policies encompass speci-c factual scenariosw Additionallyx courts kill continue to 
address novel $uestions of lakx such asM

.w khether cyber,related lossesx including damage to softkare or other computer 
system componentsx constitute covered ’property damage( under general liability 
or -rst,party policies0

—w khether and under khat circumstances hacWers( intentional taWing of sensitive data 
constitutes a publication of private information suOcient to trigger personal and 
advertising inEury coverage0

Vw the timing and number of losses or occurrences under applicable policy language0 
and

5w the scope of coverage under D&1 policies for cyber,related claims against a 
company by its shareholders or by regulatory agenciesw

Curthermorex the applicability of certain e‘clusionsx including those related to acts of kar 
or terrorismx professional servicesx or disputes based on contractx are liWely to taWe centre 
stage in emerging cyber,coverage disputesw
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Another development in this conte‘t is the issuance of formal advisories by US federal 
agencies relating to risWs of ransomkare paymentsw Speci-callyx the US Department of the 
Treasury(s 1Oce of Coreign Assets –ontrol )1CA–9 and its Cinancial –rimes Knforcement 
RetkorW )Cin–KR9 have concurrently issued formal advisories karning cyber,insurance 
-rms and others of the regulatory risWs associated kith ransomkare payments to 
global bad actorsx including certain designated persons and entities on 1CA–(s specially 
designated nationals and blocWed persons )SDR9 list pursuant to cyber,related sanctions 
implemented by the governmentw 1CA–(s advisory reiterates informal guidancex cautioning 
thatx in the absence of a licencex it is a violation of lak for a US person or entity to pay 
or facilitate a ransomkare payment to a party on the SDR listx even if it did not Wnok or 
have reason to Wnok that it kas engaging in a transaction of this Windw qelatedlyx Cin–KR]s 
advisory e‘plains the regulatory risWs for entities that process ransomkare paymentsw 
These and other advisories serve as a message of caution to insurance companies offering 
cyber insurance products that reimburse policyholders for ransomkare payments to taWe 
care in ensuring that those payments do not run afoul of recently enacted regulationsw

Corever chemicals

–ourts have long dealt kith the limits of general liability coverage for property damage 
and bodily inEury claims arising out of e‘posure to various harmful substancesx such 
as asbestosx lead paint particlesx carbon mono‘idex and to‘ic fumesw In many casesx 
policyholders have argued that such claims are not e‘cluded from coverage by a pollution 
e‘clusion because they do not arise from traditional environmental contaminationw An 
emerging area of litigation is khether claims arising out of e‘posure to PCAS ’forever 
chemicals( are e‘cluded from coverage by virtue of pollution e‘clusionsw

Thus farx a handful of courts have addressed insurers( coverage obligations for PCAS 
claims in the face of pollution e‘clusionsw In at least three casesx the court granted insurers( 
motions to dismissx concluding that pollution e‘clusions barred coverage for alleged bodily 
inEuries and property damage arising out of PCAS claims as a matter of lakw[27] :okeverx 
other courts have ruled that insurers are re$uired to defend suits alleging bodily inEury and 
property damage arising out of e‘posure to PCAS chemicalsw[28]

In addition to pollution e‘clusion clausesx future coverage litigation in this conte‘t is liWely 
to implicate other comple‘ $uestions of fact and lakx includingM

.w issues relating to the date of allegedly covered bodily inEury or property damage0[29]

—w $uestions of causation betkeen PCAS e‘posure and any potential bodily inEury0

Vw the applicability of a ’discharge( re$uirement in many pollution e‘clusions for 
claims that arise out of PCAS,containing products as opposed to environmental 
contamination0 and

5w the applicability of intended act e‘clusionsw

qecent litigation developments also illustrate hok PCAS coverage disputes may raise 
signi-cant procedural $uestions about forum selection and Eurisdictionw A notable e‘ample 
is Fire-Dex, LLC v. Admiral Insurance Cow[30] Cire,De‘x sued by -re-ghters over PCAS in its 
gearx faced Admiral(s denial of coverage under policy e‘clusionsw After the district court 
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declined Eurisdiction over Admiral(s initial federal declaratory Eudgment action )a decision 
aOrmed by the Si‘th –ircuit9x[31] Cire,De‘ -led suit in 1hio state court for declaratory 
relief and damagesw Admiral removed0 the district court remanded the declaratory claim 
and stayed the damages claim pending resolution of the declaratory claim in state 
courtw In [une —4—7x the Si‘th –ircuit vacated the remandx holding that khen a federal 
court has Eurisdiction over damages claims and no abstention doctrine appliesx it must 
retain Eurisdiction over related declaratory claimsw Cinding Cire,De‘(s declaratory and 
coercive claims ’closely intertkined]x the court deemed abstention an abuse of discretionx 
reinforcing that federal courts may be re$uired to hear mi‘ed declaratory and damages 
coverage disputes despite unsettled state lakw

–limate change

–limate change is an emerging concern for insurersx based on the increasing fre$uency 
of kild-resx stormsx 2oods and other natural disastersw The [anuary —4—7 kild-res in 
Los Angeles –ounty e‘emplify this trendx kith the Palisades and Katon -res causing 
unprecedented insured lossesw

Disputes over coverage are liWely to intensify under both -rst,party property and third,party 
liability policies for such eventsw Cor -rst,party policiesx comple‘ causation issues arisex 
especially khen losses result from a combination of covered and e‘cluded perilsx such 
as kindx rainx and storm surgew These issues tooW centre stage in prior coverage disputesx 
particularly after :urricane ;atrinaw These same complications are e‘pected to surface in 
future kild-re,related disputesx khere the mi‘ of keather conditionsx -re spread and policy 
e‘clusions kill re$uire careful legal and possibly e‘pert analysisw

Third,party liability coverage for climate,related damage is also a developing area for 
litigationw A central issue for courts may be khether climate change or greenhouse gas 
)F:F9 emission claims give rise to a covered ’occurrence( for the purposes of liability 
coveragew In AES Corp. v. Steadfast Insurance Cox[32] the Supreme –ourt of 6irginia held 
that an insurer had no duty to defend or indemnify a policyholder for underlying nuisance 
claims relating to carbon dio‘ide and F:Fsx reasoning that the underlying claims did not 
allege an occurrence because the damage kas not accidentalx but rather the natural and 
foreseeable conse$uence of the policyholder(s intentional emissionsw

By contrastx in Aloha Petroleum, Ltd v. National Union Fire Ins Co of Pittsburgh, PAx[33] 
:akaii(s highest court reached a different conclusionw The underlying suits in Aloha alleged 
that members of the fossil,fuel industry recWlessly contributed to climate change through 
F:F emissionsw The court held thatx under :akaii lakx allegations of recWless conduct 
could constitute an ’occurrence( triggering the insurer(s duty to defendx even if the resulting 
harm kas foreseeablew :okeverx the court ultimately ruled that F:F emissions fell kithin 
the scope of the policies( pollution e‘clusionsw

These decisions illustrate the Eurisdiction, and policy,speci-c nature of climate change 
coverage disputesw  zhether  future  courts  characterise  F:F emissions claims as 
’occurrencesx( and hok pollution e‘clusions kill apply kill depend on governing state lakx 
factual allegations and policy languagew

Similar  coverage disputes may arise in  connection kith pending laksuits against 
the federal government and various state governments based on the alleged failure 
to safeguard the environmentw Should these defendants seeW insurance coveragex 
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complicated issues pertaining to Eusticiabilityx fortuityx actual property damage and trigger 
and allocation of coverage are liWely to follokw

Yass tort banWruptcy

BanWruptcy has become an important tool for resolving mass tort liabilitiesx originating in 
asbestos cases and more recently e‘tending to opioidsx talc and se‘ual abuse claimsw 
–ompanies facing substantial tort e‘posure may use –hapter .. of the United States 
BanWruptcy –ode to seeW -nality through reorganisation plansx often kith funding from 
insurers and third partiesw In these casesx debtors and tort creditors 3 ordinarily adverse 
outside banWruptcy 3 may align to propose plans designed to ma‘imise access to 
insurance proceedsw Such plans fre$uently sparW insurance disputesx as insurers obEect 
to reorganisations or li$uidations they viek as threatening their contractual rightsw[34

-
] Fenerallyx the rights and obligations of the debtor and its insurers under insurance policies 
are not altered because of a debtor(s –hapter .. -lingx[35] as the -ling of a banWruptcy 
petition does not alter the scope or terms of a debtor(s insurance policy0[36] nor does it 
permit a policyholder to ’obtain greater rights to the proceeds of @an insuranceN policy(w[37] 
The property interests of debtors in banWruptcy and their contractual counterparties are 
generally created and de-ned by state lakw[38]

The US Supreme –ourt(s —4—5 decision in the Purdue Pharma banWruptcy has reshaped 
the landscape of mass tort banWruptciesw[39] Caced kith criminal charges and thousands 
of claims alleging that Purdue Pharma fuelled the opioid crisis by its sale and marWeting 
of painWiller 1‘y–ontinx Purdue -led for banWruptcy protection in —4.Gw The proposed 
plan kould have granted the SacWler family 3 non,debtor parties and okners of Purdue 
Pharma implicated in opioid litigation 3 broad releases in e‘change for a USH7w7 billion 
contribution to a settlement trustx effectively shielding them from future claimsw The 
Supreme –ourt held that such non,consensual third,party releases kere not authorised 
under federal banWruptcy lak outside of the asbestos conte‘tx providing insurers and 
other staWeholders kith clearer guidance regarding the scope of protections available to 
non,debtor parties kho contribute to settlement fundingw

Although –ongress e‘plicitly authorised non,debtor releases and protections in asbestos 
cases under .. US– Section 7—5)g9x banWruptcy -lings modelled on Section 7—5)g9 
have become common in other conte‘tsx including not only opioids but talcx se‘ abusex 
earplugsx breast implants and other mass tortsw These cases typically re$uire funding from 
non,debtor third parties to be successfulx khich in turn is usually conditioned on the ability 
of banWruptcy courts to provide -nality to insurers and other third parties through releases 
and inEunctive or other forms of banWruptcy court protectionsw

The Purdue Pharma decision is liWely to alter strategies of liability insurers seeWing 
de-nitive resolutions of uncertain e‘posures in mass tort banWruptciesw 1ther provisions 
of the BanWruptcy –ode 3 though not addressed in detail by the Supreme –ourt in 
Purdue Pharma j should provide protections to settling non,debtor insurers against claims 
by other non,debtor partiesw Cor e‘amplex Section VOVx[40] authorises banWruptcy court 
protections for good,faith purchasers of the debtor(s property0 insurers and banWrupt 
policyholders have used this provision in connection kith the sale and buybacW of 
insurance policies as property of the estate precisely for this reasonw
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The Boy Scouts of America )BSA9 banWruptcy illustrates the continuing relevance of these 
toolsw Before the Supreme –ourt(s decision in Purdue Pharmax a Delakare banWruptcy court 
con-rmed a –hapter .. planx resolving billions of dollars in se‘ual,abuse claimsw[41] A 
Wey component of the plan kas a buybacW of the BSA(s liability insurance policies under 
Section VOV of the BanWruptcy –odew As part of the buybacWx settling insurers received 
non,consensual releases of potential liability to tort claimantsw Although the Third –ircuit(s 
maEority opinion acWnokledged that the BSA plan kould nok be ’uncon-rmable( under 
Purduex it upheld con-rmation on the ground that unkinding the plan kould disrupt a 
sale protected by Section VOV)m9w[42] The concurring opinion cautionedx hokeverx that this 
reasoning could allok practitioners to insulate controversial plan provisions from appellate 
reviek by linWing them to sale of estate propertyw BSA foreshadoks further changes in 
mass tort banWruptcies and hok claims kill be resolved using non,consensual releases of 
third parties and other tools.
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