
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

D.W. by her parent, D.M.; 
D.M. individually and on behalf of D.W.; 
E.V. by his parent, S.V.; 
S.V. individually and on behalf of E.V.; 
K.W.H. by his parent K.M.S.H.; and  
K.M.S.H. individually and on behalf of 
K.W.H.; 
on behalf of themselves and all others similarly 
situated, OPINION & ORDER 

23 Civ. 3179 (ER) , 

– against – 

NEW YORK CITY DEPARTMENT OF 
EDUCATION and DAVID C. BANKS, 

, 

. 

RAMOS, D.J.: 

 , 

,  

  

 ’ 

  , 

 

  t , 20 U.S.C. 

§§ 1400 et seq. (  N.Y. 

  4401 et seq.    

, 29 U.S.C. § 794  and  

42 U.S.C. § 12131 et seq. , a  

 1 ¶¶ –166.  
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 2

 GRANTED in 

part and DENIED in part.   

I. STATUTORY FRAMEWORK 

A.  IDEA  N  Y  R  

 

  

.  

FAPE 

.  20 U.S.C. § 1412(a)(1)(A); 

Douglas    RE-1 90 (2017).  

 

.   E at 394. 

    Id. 

at 391; see 20 U.S.C. § 1401(9).  A

’

-

  ’t of , 793 

  ’ ation, 694 F.3d 167, 

. 

 IDEA, it 

  orida  , 142 

.  

20 U.S.C. § 1401(9)(B).  
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, 142 F.3d at 123  N.Y.   § 4402(1)(b)(1); Heldman 

T.H. v. Sobol, ).  

t  ’

  R.E.,   N.Y.  

4402(1)(b)(1)(a)).  ’

 

  

’t of Civ. 3730 ( )

Sept. 29, 2012)  ral  , 

107– ). 

  

ral  , 4   , 

142 F.3d at 129–30).  ’

’

 .  20 U.S.C. § 1414(d)(1)(A)(i)(II), (III).   

 

  Honig v. Doe  

. . . an 

’

Board of  ral   
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 4

Cir. 2002) Honig –12).  

 Id.  

’  , 427 F.3d at   

ral   

199 ), 

 , 142 F.3d at 132 .  

  , 142 F.3d at 

132 ; see id. at 130 

  

Board of 

 

’ 

. Id.  § 

1414(a)(1)).  at   

, —  

— Id.; see also §§ 

1414(a)(2)(B)(ii), (d)(4)(a)); D.S. at n.1.  

Id. at  (  § 1414(d)(4)(A)).  

[DOE   

 

.    1 ¶ 40 ; see  

N.Y.C.R.R. § 200.4(b)). 
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 ,  

 IEE .  D.S.    34 C.F.R. § (b)(1)); see also § 

  IEE      a    

              in 

).  If a parent  a   IEE,      

    a    a   

         an    at  

  D.S.   in   34 C.F.R. § 

).   IDEA      level    between 

parent and    a parent’     an independent  

  ’   if    fall   Id.  It     an 

    all        available, and  

  an independent .   Id.    rel.  v. Weast,  

U.S. 49, 60–61 )).         

 and related ’     and  

   ( PT’),   ( OT’), and  

 ( AT’)    1 ¶ 29  

  –

(b)(7).  -

  

  (A); see also  p

 ’  

[ IHO
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 6

  Hidalgo v. Porter  Civ. 

  , 142 F.3d at 122)).  

’ a d 

.  Id. 

, 142 F.3d at 122–23; , ; and N.Y.  

).   

W  

. .  

in 

 [   

r     1 ¶¶   

er [DOE  

 [DOE  AA-2’ 

  Id. ¶ 

 32–33 ).   

B. S    

       1973  an    

federal    a      a  

     a , : 

N      a  in  United  . . . 
         be    

 in, be denied     be    
      Federal     

29 U.S.C. § 794(a).    and   are     

  and          relief 
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   IDEA  relief    

     Gabel  rel. L.G. v. Board of ,  

F.  2d 313, 333 (S.D.N.Y.  

    a    in   an IDEA   

     been denied   a free      

 free   -     

Dep’t of ,      

       be    (1)    

 (2)        in   (3)  

     federal   and (4)     

  in p  at, denied        at, 

         Id.   ast Ramapo 

ral  , ). 

   relief    a    it 

      a    IDEA—i.e.,   a 

 IEP   Gabel,    , 224 

F.3d 60, 70 (2d Cir. 2000)).  , a      level  

    be inferred  a     

     in  a     a FAPE   Id. 

. ADA 

    , 

: 

, 
  

42 U.S.C. § 12132.   ADA 

 ADA  -
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  Board of 

, 99 F.  2d 411, 419 (S.D.N.Y. 2000) 

ADA

Hargrave v. Vermont, 340 F.3d 

 2003) ADA

II. BA K ROUND

.  See 

prises . 

A. F  B

General Allegations

DOE

¶ 3.  

—

— FAPE

tate law.  Id. ¶ 2. 

- , 

Id. ¶ 

Id. ¶ 2. 

Id. ¶ 
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 9

—
- —

  
[DOE  

 

Id.  e— —

  Id. ¶ 6.  

   

  

Id.   

  Id.   

, even   , independent 

 -  

rendered.  Id. ¶ 7.  

- ,  

— — . . . 

- -   Id.   

DOE d  in 

Id. ¶ 103.  

Id. ¶ 7.1   

. . . 

 
 

1 
- Id. ¶ 

 
-  and    were 

Id. 
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10

[DOE

Id. ¶ 

- [DOE Id. ¶ 107.  T

.  Id. ¶¶ 79, 96.  

- -

 [DOE

-

- .  Id. ¶¶ 

[DOE

Id. ¶¶ 110, 111.  

a

  Id. ¶ 112. 

 D.W., E.V., and 

Id. ¶¶ 12–

a 

,

¶¶ ; see also 

id. ¶¶ .  D.W., E.V., and K.W.H. 

— and K.M.S.H., —

Id.  P are
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a. D.W. 

12- -   .  Id. ¶ 

 

-  Id. ¶   

-

  Id. 

 OT and PT .  Id. ¶ .  It 

 AT,  

 .  Id.   

Id. ¶  

[  

Id. ¶  

- Id.   

DOE PT and OT 

   Id. ¶ 

 n  did it   Id.  A

  

  .  Id. ¶  

(

.   Id. ¶ 

 ,  

 .  Id. ¶ 60.  

   Id. ¶ 60. 
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 12 

  Id. ¶ 

—

- .  Id.  

 

  D.W. 

  t Id. ¶ 64.  

Id.  

 , 

.   Id. 

OT IEE .  Id. ¶  in part 

PT and Id.   

’)   Id. ¶ 

 

b. E.V. 

- - Id. ¶ 

 Id. ¶ 

  Id.   

 Id.  E.V. 
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 13 

-   Id.  

 Id. ¶ 

  Id.   

-   Id. ¶ In 

- -

 Id. ¶ 

Id.   

Id. ¶ 

- Id. ¶ 92.   

[DOE  

- Id.  

( E.V. , 

.   Id. ¶ 

independent  2,100, 

  Id. ¶ 94.  

,    Id. 
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 14 

¶¶   DOE 

.  Id. 

  Id. ¶ I

 -

.  Id. ¶ 

  

.  Id.  

Id. ¶ 

 a 

 

e 
-

[   

  

-  
 

Id. ¶ . . . 

Id. ¶ 99. 

t 
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  Id. ¶ 100.   

[DOE  

 

Id. ¶ 101. 

 K.W.H. 

- - -

Id. ¶ 66.  - - .  Id. ¶ 72.  

; 

.  Id. ¶ 67.  K.W.H. 

.  Id. ¶   K.W.H. 

 and 

-   Id. ¶   

Id.   

 IEP -

.  Id. ¶ 69.  

 and AT.  Id. ¶ 71.  

.  Id. 

K.M.S.H. parent.  Id. ¶ 67.  

Id.   

- 2 

.  Id. ¶ 72.  

 Id. ¶ 73.  K.M.S.H.  , 

 
2 K.W.H. -

  Id. 
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  -

  Id.   

F    

 Id. ¶ 74.  

 [  

Id. ¶  

–2019, 

2019–2020, and 2020–  D

.  Id. 

 H. K.W.H.

( K.W.H. 

.   Id. ¶ 

K.W.H. 

.  Id. ¶ 77.  

Plain -

.  -

Id. ¶  

Id. ¶ 79.  

- [DOE  

  Id.  

-
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 17 

Id.   

 [DOE

 

Id. 

 in 

 

.  Id. ¶  

-
  

 

 

Id.  

Id. ¶   , 

Id. ¶  

 

 

Id. ¶ 3 

 

    IEE —

 
3 

–  

Case 1:23-cv-03179-ER     Document 86     Filed 05/27/25     Page 17 of 41



  

  —

 

   Id. ¶  

B. P   

In  

  

 

 -

  Id. ¶ 113 

.  I

, and it 

   Id.  

 

  

 Id. 

 

 and ADA, 

:  (1) 

 ; (2) a  

ID

; (4) 

 

;   
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 19 

 - ; and (6) 

Id. at 33–34. 

20.   an 

initial pre-    

 

 4 Id.  

  Id.  

 

III. E A  STANDARDS 

A. R   

 

see also United States v. Bond

(2d Cir. 2014) -   

Makarova v. United States, 201 F.3d 110, 

 
4 

See  
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 20 

see 

also 

-

[,

 

-

Morrison, 

Makarova, 201 F.3d at 113). 

B. R   

  —

—    

   

 

12(b)(6).  estment Advisory Grou

2021).  

  Burns Int’l 

’l Union, United Plant Guard Workers of Am (UPGWA) 

   

-

  Sheppard v. Beerman   

a   -
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21

- ’ politan Life Ins

. 

  L-

, 647 F.3d 419, 422 (2d Cir. 2011) Roberts v. , 

  Id.; see also P

.  

’

’   prises at . 

IV. DIS USSION

A.   

Plain

-

Art  III Standing 

nologies, 6 (2d Cir. 2016) 

[t

  Id.

Lujan v. Defenders of Wildlife –61 (1992)).  
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 United States v. Va , 14   Warth v. 

Seldin, ).   

 

 - -

  

Serv    

332 (2006)).  

i.e.  

i.e.

i.e.

’

  –74 (internal 

 Lujan at –61). 

-in-   

a. Injury-in-  

, -in- ,  

  

Robins  (2016)  Lujan ).  

  

220, 239 (2d Cir. 2016); see also 

2010).  

     

Los Angeles v. Lyons –12 ).  
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 23 

pleaded -in- , b

  are 

   

  will 

 D.W.  a 12- -   

- ed  

-   ¶¶ .  D.W.  

  AT.  See id. ¶   

E.V. 16- - and - -  in 

  

- Id. ¶¶ , 91.  

- -

Id. ¶   

, ed 

 

   

 

, ¶ 41; 20 U.S.C. § 1414(a)(2)(B)(ii), and 

   

 

and in will 

[  and in 

¶ 3.  
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 24 

 .  Id. ¶   

 

  See, e.g., ’t ation  Civ. 9917 

n.4  

’ 

’  system-  

a ’ 

’ 

’ ; see also 

Mayer v. Wing  (  

 

’ 

re

; see also  Civ. 

(S.D.N.Y. Mar. 29, 2024) P

- . . . 

 a  tainted  

   

    been 

. . . IHO, ’

 

-
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arrive at 

.  Id.   .  G

and  , see, e.g., ¶¶ 71, 91, 

 

  .  Lyons, 461 U.S. at 

1 –   

6    

 DOE 

e — — ¶¶ 146, 

.   

 in 

,  

. See, e.g., , 

17 Civ. 4039  ( FAC 

 

 
3

 e , §§ 1414(a)(2)(B)(ii), 
 

6 Lyons 
’   

 Lyons, 461 U.S. at 106).  See, e.g., 
 (S.D.N.Y. 2001) (  Lyons, 

  
  -  

,  ). 
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’  

[  . . . 

 

—

—

 Dep’t of 

, 397 F.3d 77,  ; see, e.g., Heldman on Behalf of T.H. v. Sobol, 

 

 

real   

    

b. Redressability 

 

  

  Lujan –61).  

  Guan v. Mayorkas pp. 3d 237, 263 

(E.D.N.Y. 2021)   Civ. 

.  

11.  

a
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 27 

,  

  Id. at 10.   

  

-in- See    

  in 

   Id. at 13; see also id. 

at 11.  DOE d ed   

 .   

,  

 Id. at 

12; see ironmental Serv  

U.S. 167, –  

 

 

; see, e.g., Heldman on Behalf of T.H., 962 F.2d at  p

[p  

p
7 

 
7 a  

-
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IDEA

[a   al

Board of see also Ventura de

Paulino v. Dep’t of ,  F.3d  (2d Cir. 2020)  20 

U.S.C. § IDEA

be .  

Murphy

  

IDEA’

  Id. , 

  

S.W. by v. Warren

; see, e.g., id. at 294– ’ 

fail

; see also 

F.3d 107, 113 (2d Cir. 2004) 

,

). 

, 

in 

, 

,   ¶¶ 14 .  
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 29 

 

 

. . . . . 

 ¶  

  

Id. ¶ 6.   

,    

- - -

Id. ¶  

’ 

nned   id. ¶ , 

aded 

.   ’t of 

Civ ; 

see, e.g.,   at 112,  

 

; –9 

( aded 

  

 ).  ,  and 
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30

in  . . .  and  be  a 

  P. v.

.

-

-

Id.; see also id. at 7.  

-

- ,  at 13, and 

p

are -

.  See .  

- .9

B.

’ alternative 

IDEA

’   

if
— —

See , 9 ( Montalvan v. Banks, 707 F. 
).  , 

, 

9 -
.  See supra n.7. 
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 31 

399.  -part 

 

9 (2d Cir. 2016) .  

pleaded  

a. Inquiry 

e  

 

in an   , 142 F.3d at 129.  

 IEP 

 IEP    Board of  of 

ral  .  

 IEP 

’ ’ 

-

   Civ. 

  20 U.S.C. § 

).  

’    data 

  

-  -

  20 U.S.C. 

 see   

’

  20 U.S.C. § 

 see   
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 32 

. . . ’

  ’   20 

 see   

  

    ’t of 

, 966 F.  –30 (S.D.N.Y. 2013); see also 

’t of , 

. 

pleaded 

-

  See, e.g., R.E., 694 F.3d at 

190 [  

’

.  

-

 

 10  17; see 

Dep’t of 

2014) 

), ’d, 634 F. 

App’ .   
 

10 

 

 R.E., 694 F.3d at 190. 
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 33 

 .     

  

 

 .  ¶¶ , 97.  Had 

 

  at an 

earlier  .  aded 

 

deprived  , and denied FAPE. 

b. Substantive Inquiry 

R.E., 694 F.3d at 190 

  An IEP 

  , 427 F.3d at   , 142 F.3d at 129–30).  

pre-  

.  

pre-

pre-    

not 

  f and  

   See at –16, 19.  , D.W. 

  . . . E.V. 
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,   Id. at 16.

-

Id. at 19; ’t of 

330, 331 (S.D.N.Y. 2013) 

ail

’

IEP

. 

and ADA

’t of 

(S.D.N.Y. 2017) Y.

).

p’t of 

, 

2d at 290).

 and 

ADA .  Defe

.
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.  Id. –6, 32–34, ).  

Id.   

 well- , at 

104, and , Beerman at 

  S.W. by  v. Warren 

and p’t of .  In S.W. by  v. Warren, 

, 291–92 (S.D.N.Y. 2007)

Id.  

 —

—

Id. 

Id.  In ,  

and ADA     324 F. 

  

- Id. at 462, 464.  In  

 

Id.  
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’

 

 . . . [d

’ ’ 

Id.  291).   

see 

 Civ. 

(S.D.N.Y. Sept. 30, 2019) (  

a

fait   . ).  

 

 — new  —

 . 

. S  B     

 ,   

 .  

 ederal IDEA 

.  , 604 U.S. 22, 27 .  
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2020)  , 632 F.3d 793, 799 (2d Cir. 

2011)).     

.  

 22.  

,  and 

refrain 

   

ed 

  A , t  

   

.    

Div. 2002) .   

  

2002)  A 

   

Civ.  ( Universal 

Am iona  , PA

 ).  
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Subaru Distributors .   

Here, e    table

 titled 

See generally -1, 69-2, 

69-3.    

 ti  DOE must 

 

-1 at 1,   

 

  

 t must be 

 -2 at 1 

  in 

   U  a 

id. at 2 .11   

.  H  

,   

must be set  

 
11 
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69-  

  

2010) .    

 , see Subaru Distributors at 

122,  

 

e 

[

 
12  ¶ 100.  

 pleaded  

   

30- . 

    .  

 e , 

-   

  

enter  -in- , 

 relief  

 

  See 

 
12 , 

.  See –17.   
¶ 96; see also , 

22. 
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 40 

ing Authority v. Housing Authority Risk Retention Grou , 203 F.3d 

 

see also iv. 1962 (EHN), 1993 

 

  

  

 

V. LEAVE TO AMEND 

Metropolitan Life Ins  see also Fed. R. Civ. P. 

   

.  

 

12 Civ. 111 (JFB) (ETB) see also 

 v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000) ’

 

   

Here, 

,   

 ed      

-in-
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 t -in-   

Id. 

B ’ -in-

 ,  

    

VI. ON LUSION 

 and DENIED in 

part.   

,    

  .  

 .  

SO ORDERED. 

Dated:  
 

EDGARDO RAMOS, U.S.D.J. 
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